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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 576
RIN 3206-AJ76

Voluntary Separation Incentive
Payments

AGENCY: Office of Personnel
Management.

ACTION: Interim rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is issuing interim
regulations on voluntary separation
incentive payments (i.e., “‘buyouts”).
These regulations implement the
voluntary separation incentive payment
provisions of the Homeland Security
Act of 2002, Public Law 107-296, which
apply to most executive branch
agencies.

These interim regulations explain
how an agency requests authority from
OPM to offer voluntary separation
incentive payments. They also explain
how in exceptional circumstances an
agency that is hiring a former employee
who previously received a voluntary
separation incentive payment may
request that OPM waive the general
requirement that the individual repay
the incentive.

DATES: These regulations are effective
February 4, 2003. OPM will consider
written comments if received no later
than April 7, 2003.

ADDRESSES: Send written comments to
Ellen E. Tunstall, Assistant Director for
Employment Policy, Office of Personnel
Management, Room 6500, 1900 E Street,
NW., Washington, DC 20415.

FOR FURTHER INFORMATION CONTACT:
Charles W. Gray at 202—-606—0960, FAX
at 202-606-2329, TDDY at 202—-418—
3134, or e-mail at cwgray@opm.gov.
SUPPLEMENTARY INFORMATION: Section
1313(a) of the “Homeland Security Act
of 2002” (Public Law 107-296, 116 Stat.

2135) amends chapter 35 of title 5,
United States Code, to allow executive
branch agencies, at their option, to offer
voluntary separation incentive
payments to surplus or displaced
employees who separate by voluntary
retirement or by resignation. To offer
buyouts, an agency must submit a plan
for OPM approval. The plan must
describe how the agency will use
voluntary separation incentive
payments as a tool to facilitate its
restructuring goals. OPM will review
each agency’s plan and, in consultation
with the Director of the Office of
Management and Budget, may make any
appropriate modifications to the
agency’s plan for voluntary separation
incentive payments. The agency must
have OPM approval before using this
flexibility.

New subpart A of 5 CFR part 576
implements these new voluntary
separation incentive payment
provisions, which are codified in
sections 3521 through 3523 of title 5,
United States Code.

A former employee who accepts any
employment with the Government of
the United States for compensation
within 5 years after the date of
separating for a voluntary separation
incentive payment must repay the entire
amount of the incentive payment before
the first day of reemployment in the
Federal service. Under exceptional
circumstances, the OPM Director may,
at the request of the hiring agency,
waive the repayment requirement for
former executive branch employees.

New subpart B of 5 CFR part 576
covers both the general repayment
requirement and the limited waiver
provision of the Act, which are codified
in section 3524 of title 5, United States
Code.

OPM is continuing to collect data
related to this program, both for
oversight purposes and to evaluate the
effectiveness of the program.

These regulations are published in
response to the amendment of chapter
35 of title 5, United States Code, which
relates to voluntary separation incentive
payments. They are effective on January
24, 2003, as provided in section
1313(a)(4) of Public Law 107-296.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to section 553(b)(3)(B) of
title 5, United States Code, I find that
good cause exists for waiving the

general notice of proposed rulemaking
because it would be contrary to the
public interest to delay implementing
management flexibilities which are
provided by law. Section 1313(a)(4) of
Public Law 107-296 provides that all of
the provisions in the Department of
Homeland Security Act of 2002 relating
to voluntary separation incentive
payments are effective 60 days from the
date of enactment of the law. The law
was enacted November 25, 2002.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 576

Government employees, wages.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, OPM is revising part 576
of title 5, Code of Federal Regulations,
to read as follows:

PART 576—VOLUNTARY
SEPARATION INCENTIVE PAYMENTS

Subpart A—Voluntary Separation
Incentive Payments

Sec.

576.101 Definitions.

576.102 Voluntary separation incentive
payment implementation plans.

576.103 Offering voluntary separation
incentive payments to employees.

576.104 Additional agency requirements.

576.105 Existing voluntary separation
incentive payment authorities.

Subpart B—Waiver of Repayment of
Voluntary Separation Incentive
Payments

Sec.

576.201 Definitions.

576.202 Repayment requirement.

576.203 Waivers of the voluntary separation
incentive repayment requirement.

Authority: 5 U.S.C. 3521, 3522, 3523, 3524,
and 3525.
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Subpart A—Voluntary Separation
Incentive Payments.

§576.101 Definitions.

Section 3521(1) of title 5, United
States Code, contains the definition of
Agency, and section 3521(2) of title 5,
United States Code, contains the
definition of Employee, as used in this
subpart.

§576.102 Voluntary separation incentive
payment implementation plans.

(a) Section 3522 of title 5, United
States Code, specifies the information
that the head of an agency must submit
to the Office of Personnel Management
(OPM). OPM will consult with the
Office of Management and Budget
(OMB) regarding the plan and will
notify the agency head in writing when
the plan is approved. The agency must
have OPM approval before offering
incentives under this authority.

(b) In submitting a plan to OPM under
section 3522(a) of title 5, United States
Code, the head of an agency may
submit:

(1) A specific voluntary separation
incentive payment implementation plan
outlining the intended use of the
incentive payments, or

(2) The agency’s human capital plan,
which outlines the intended use of the
incentive payments and the expected
changes in the agency’s organizational
structure after the agency has completed
the incentive payments.

(c) In either case, the plan must
include:

(1) Identification of the specific
positions and functions to be reduced or
eliminated, identified by organizational
unit, geographic location, occupational
category, grade level and any other
factors related to the position, such as
skills and knowledge;

(2) A description of the categories of
employees who will be offered
incentives identified by organizational
unit, geographic location, occupational
category, grade level and any other
factors, such as skills, knowledge, or
retirement eligibility;

(3) The time period during which
incentives may be paid;

(4) The number and maximum
amounts of voluntary separation
incentive payments to be offered;

(5) A description of how the agency
will operate without the eliminated or
restructured positions and functions;

(6) A proposed organizational chart
displaying the expected changes in the
agency’s organizational structure after
the agency has completed the incentive
payments; and

(7) If the agency has requested, or will
request Voluntary Early Retirement

Authority, a description of how that
authority will be used in conjunction
with separation incentives;

(8) If the agency is offering separation
incentives under any other statutory
authority, a description of how that
authority is being used.

§576.103 Offering voluntary separation
incentive payments to employees.

Section 3523 of title 5, United States
Code, covers:

(a) The basis for an agency to offer a
voluntary separation incentive payment;
(b) The computation of a voluntary
separation incentive payment; and

(c) The appropriations or funds that
the agency uses to pay the voluntary
separation incentive payment.

§576.104 Additional agency requirements.

(a) After OPM approves an agency’s
plan for voluntary separation incentive
payments, the agency is required to
immediately notify OPM of any
subsequent changes in the conditions
that served as the basis for the approval
of the voluntary separation incentive
payments. OPM will consult with OMB
and notify the agency in writing if there
are changes in the OPM approval of the
agency plan.

(b) Agencies are required to provide
OPM with interim and final voluntary
separation incentive payment reports, as
covered in OPM’s approval letter to the
agency. OPM may suspend or cancel a
voluntary separation incentive payment
authority if the agency is not in
compliance with the reporting
requirements or reporting schedule
specified in OPM’s letter approving that
authority.

§576.105 Existing voluntary separation
incentive payment authorities.

As provided in section 1313(a)(3) of
Public Law 107-296, any agency
exercising voluntary separation
incentive authority in effect on January
24, 2003, may continue to offer
voluntary separation incentives
consistent with that authority until that
authority expires. An agency that is
eligible to offer voluntary separation
incentive payments under this authority
and under any other statutory authority
may choose which authority it wishes to
use, or offer incentives under both.

Subpart B—Waiver of Repayment of
Voluntary Separation Incentive
Payments

§576.201 Definitions.

Section 3524(a) of title 5, United
States Code, contains the definition of
Employment as used in this subpart.

§576.202 Repayment requirement.

(a) Section 3524(b) of title 5, United
States Code, contains the repayment
requirement that applies if an executive
branch employee who received a
voluntary separation incentive payment
as described in subpart A of this part,
and accepts any employment for
compensation with the Government of
the United States within 5 years after
the date of the separation on which the
payment is based. The individual must
repay the entire amount of the voluntary
separation incentive payment to the
agency that paid the voluntary
separation incentive payment before the
individual’s first day of reemployment.

(b) An executive branch employee
who received a voluntary separation
incentive payment on or after March 30,
1994, under statutory authority other
than subpart A of this part, and who
accepts any employment for
compensation with the Government of
the United States within 5 years after
the date of the separation on which the
payment is based, may be required by
the authorizing statute to repay the
entire amount.

§576.203 Waivers of the voluntary
separation incentive repayment
requirement.

(a)(1) Section 3524(c)(1) of title 5,
United States Code, covers the
conditions under which the Director of
OPM may, at the request of the head of
the hiring agency, waive the repayment
required in § 576.202.

(2) Section 3524(a)(2) of title 5, United
States Code, provides that the waiver
provision under section 3524(c)(1) of
title 5, United States Code, does not
extend to a repayment obligation
resulting from employment under a
personal services contract or other
direct contract.

(b) For a voluntary separation
incentive payment made under statutory
authority other than subpart A of this
part, the agency should review the
authorizing statute and, if a waiver is
permitted, submit a request as specified
by that statute.

[FR Doc. 03-2766 Filed 1-31-03; 2:50 pm]
BILLING CODE 6325-38—P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 875
RIN 3206-AJ71

Federal Long Term Care Insurance
Regulation

AGENCY: Office of Personnel
Management.
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ACTION: Interim rule with request for
comments.

SUMMARY: In compliance with the Long-
Term Care Security Act, the Office of
Personnel Management (OPM) is issuing
interim regulations that set forth rules
for the administration of the Federal
Long Term Care Insurance Program
(FLTCIP).

DATES: Effective Date: February 4, 2003.
Comment Date: Comments due on or
before April 7, 2003.

ADDRESSES: Send or deliver written
comments to Frank D. Titus, Assistant
Director for Long Term Care, Office of
Personnel Management, Room 2H24,
1900 E Street NW., Washington DC
20415, or by fax to (202) 606—2023. You
may send comments electronically to
Itc@opm.gov, using the subject line
“Comments on Proposed Regulations.”

FOR FURTHER INFORMATION CONTACT:
Terry Schleicher, (202) 606—0417, or
tlschlei@opm.gov.

SUPPLEMENTARY INFORMATION: On
September 19, 2000, the Long-Term
Care Security Act (Pub. L. 106-265)
became law. The Act directs OPM to
prescribe regulations necessary to carry
out the law.

In new part 875, subpart A provides
definitions, methods for contract and
claims dispute resolution, and the
authority for OPM to order correction of
errors. It also sets out agency and OPM
responsibilities under this Program.

The Act provides preemption of State
insurance laws that relate to the nature,
provision, or extent of coverage or
benefits under FLTCIP. The regulations
specify OPM’s authority to act as the
regulator for FLTCIP in accordance with
the Act and the consumer protection
provisions of the Health Insurance
Portability and Accountability Act of
1996.

OPM has determined that the
enrollee’s proof of insurance will
consist of a benefit booklet prepared by
OPM and the Carrier, together with the
schedule of benefits. The enrollee will
also receive a copy of the approved
application for coverage. The booklet
will provide general FLTCIP provisions,
definitions, exclusions, and limitations.
The schedule of benefits will specify the
coverage purchased (e.g., waiting
period, daily benefit amount, benefit
period, type of inflation protection, and
either a comprehensive package or a
facilities only package). The approved
application will show the specific
information that provided the basis for
issuing the coverage. This will help to
reduce Program costs by eliminating the
expense of preparing a customized

certificate of insurance for each
enrollee.

Subpart B specifies eligibility
requirements for, and exclusions from,
participation in the FLTCIP for Federal
civilian employees, Postal employees,
members of the uniformed services,
civilian annuitants, retired members of
the uniformed services, and their
qualified relatives.

The FLTCIP law defines an eligible
Federal or Postal employee as someone
also eligible for Federal Employees
Health Benefits (FEHB) participation.
Therefore, Federal civilian and Postal
eligibility for and exclusions from
coverage are tied to FEHB regulations
found in part 890 of this chapter. There
are 2 exceptions, however. The FLTCIP
law specifically excludes all District of
Columbia employees from participation,
even though some are eligible for FEHB
coverage. The regulations make this
exclusion clear. Also, Tennessee Valley
Authority employees are eligible for
FLTCIP participation, even though by
law they may not be eligible for FEHB.

Civilian annuitants eligible to apply
for coverage under the FLTCIP law
include those who have retired on an
immediate annuity, deferred annuitants
when they begin to receive an annuity,
and survivor annuitants.

The regulations specify that if an
employee has separated from service
under the Federal Employees
Retirement System (FERS) Minimum
Retirement Age (MRA) + 10 provision (5
U.S.C. 8412(g)), but has not begun
drawing an annuity, he or she can apply
for coverage under the FLTCIP. He or
she will be considered an annuitant for
underwriting purposes.

A retired member of the uniformed
services is eligible to apply for coverage
if he or she is entitled to retired or
retainer pay, even if that member is
receiving disability retirement pay.
However, the FLTCIP law specifies that
a former member of the uniformed
services retired under chapter 1223 of
title 10, United States Code, (a “‘gray
reservist”) is not eligible to apply for
coverage until he or she starts receiving
retirement pay at age 60.

If an individual applies as a qualified
relative, the regulations specify that the
workforce member (Federal civilian or
Postal employee, Federal annuitant,
member of the uniformed services, or
retired member of the uniformed
services) on whom the applicant bases
the qualified relative status must be
alive at the time the applicant applies
for coverage. There is 1 exception to this
rule. If the applicant is receiving an
annuity as the spouse of a deceased
workforce member, then he or she may
apply for coverage.

A new employee or member of the
uniformed services and his or her
spouse will have a 60-day period after
becoming eligible to apply for coverage
with the same underwriting
requirements provided to that eligible
group during the most recent open
season.

If a Federal civilian or Postal
employee or member of the uniformed
services held a position that did not
convey eligibility for FLTCIP coverage,
and then enters into a position that
conveys eligibility, he or she also has a
60-day period to apply for coverage with
the same underwriting requirements
provided to that eligible group during
the most recent open season, as well as
his or her spouse, if any. For example,
if an employee was not eligible because
he or she was a temporary employee
who had worked less than 1 year, and
then took a permanent position, he or
she would now be eligible to apply for
FLTCIP coverage.

If a Federal civilian or Postal
employee or member of the uniformed
services is returning from a break in
service of 180 days or more, he or she
may apply for coverage with the same
underwriting requirements provided to
that eligible group during the most
recent open season, as may his or her
spouse, if any.

Other qualified relatives may apply
for enrollment at any time with full
underwriting.

If a Federal civilian or Postal
employee or member of the uniformed
services returns from nonpay status
during an open season, he or she can
apply for coverage within 60 days from
return to pay status, or by the end of the
open season, whichever provides more
time. For example, if the open season
runs from July 1 through December 31,
and an individual returns on October
15, he or she still gets until December
31 to apply with the open season
underwriting requirements for his or her
eligibility group. If he or she returns on
November 15, he or she will have until
January 14 to apply. If he or she returns
after the open season has ended, he or
she can apply with the open season
underwriting requirements of his or her
eligibility group within 60 days from his
or her return. This section only applies
when the applicant is in nonpay status
for more than one-half of the scheduled
open season, unless he or she went into
nonpay status for a reason beyond his or
her control. If the applicant has been
actively at work for at least one-half of
the open season, he or she has already
had ample opportunity to get
information and apply for coverage
without the need for the special
provisions of this section.
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The regulations prescribe that an
applicant must state his or her
employment/retirement status or
relationship as a qualified relative when
applying for coverage. If the applicant
misrepresents his or her eligibility, he or
she may lose his or her coverage or it
may never become effective.

The applicant must remain a member
of an eligible group for coverage to take
effect. If he or she becomes ineligible
between the date that the application is
submitted and the coverage effective
date, he or she will no longer be eligible
for coverage. This may happen when the
applicant separates from service without
retiring or when he or she loses
qualified relative status, such as through
divorce. There are 2 exceptions to this
rule, explained below.

If the separation from service is
involuntary, such as through a
reduction in force, the application (and
the application of any qualified
relatives) will proceed. If the
application is approved, the applicant
will be enrolled for coverage. However,
if the individual had not applied for
coverage before separation, he or she is
no longer eligible at separation.
Qualified relatives also lose their
eligibility at the same time.

If an applicant’s involuntary
separation is due to misconduct or a
dishonorable discharge, then he or she
immediately becomes ineligible,
regardless of whether the applicant had
applied for coverage prior to separation.
This is consistent with temporary
continuation of coverage requirements
under the FEHB Program, which do not
allow for continued enrollment if the
separation is due to misconduct.

The second exception is when an
applicant loses qualified relative status
through the death of a workforce
member. If the person through whom
the applicant is qualified for coverage
dies after the applicant has submitted an
application but before the application is
approved, he or she does not lose
eligibility. If the application is
approved, he or she will be enrolled for
coverage.

Eligibility status may change between
the time of application for coverage and
the coverage effective date. The
applicant may have retired or separated
from service under FERS MRA +10
provisions. Or, the applicant may have
separated from service but still may be
eligible because he or she is the
qualified relative of an employee or
annuitant. The applicant must reapply
for coverage in these instances,
submitting to the underwriting
requirements specified for the eligible
group of which he or she is now a part.
For example, if an applicant separates

from active service, but is also the
spouse of an employee, he or she
remains eligible for coverage. But, he or
she will have to resubmit the
application with the additional
underwriting required of employees’
spouses.

Subpart C addresses payment issues
under the FLTCIP. As specified in the
FLTCIP law, there is no Government
contribution toward premiums for long
term care insurance. The enrollee pays
the entire cost.

If the enrollee underpays premiums,
he or she must pay retroactive
premiums to the Carrier. If he or she
does not repay such premiums, the
Carrier may cancel coverage.
Conversely, if the enrollee has overpaid
premiums, the Carrier will either
reimburse the enrollee or apply the
overpayment toward future premium
payments due.

The regulations specify that an
enrollee will not receive a refund of
premiums if he or she decreases
coverage, cancels coverage, or dies. The
enrollee must pay for the coverage
agreed to for the period that it was in
effect. The enrollee is not entitled to a
refund just because coverage was not
used. This is consistent with Federal
Employees’ Group Life Insurance
(FEGLI) Program rules, where there is
no provision for the refund of premiums
when an enrollee decides to reduce or
cancel coverage. There are some
exceptions for FLTCIP. Premiums paid
in advance for the period beyond the
date of death or for any period following
the effective date of cancellation will be
refunded. Any premiums paid will be
returned if the enrollee cancels coverage
within the “free look” period specified
in the benefit booklet.

A requirement of the FLTCIP law is
for the Carrier to account for FLTCIP
funds separately from all other funds.
This requirement, which is also found
in FEHB and FEGLI regulations, ensures
that Program funds can be traced and
examined for accounting and audit
purposes. The Carrier is also required to
only use FLTCIP funds for purposes
related specifically to the FLTCIP, such
as administering the Program and
paying claims.

Subpart D describes coverage
requirements. Before the first open
season for enrollment, OPM will
determine the ways in which applicants
can apply for coverage. OPM may allow
enrollment on paper and various
electronic formats. However, OPM does
not believe it necessary to specify in
regulation the different formats of
enrollment applications. OPM believes
FLTCIP is best served by using the most
current technology available at any time

without going through a regulatory
process to do so.

It is not necessary for the workforce
member to apply for coverage in order
for his or her qualified relatives to be
able to apply for coverage. For example,
the parents of an employee may submit
applications even if the employee
decides not to apply. OPM wants each
qualified relative to have maximum
flexibility and unrestricted opportunity
to apply for and select the coverage or
cost that works best for him or her.

OPM does not plan to have regularly
scheduled open seasons. There may be
open seasons with abbreviated
underwriting requirements for some
eligible groups when OPM determines it
is in the best interest of the FLTCIP.
OPM will specify open season
beginning and ending dates, as well as
the requirements for applicants during
the open season, in Federal Register
Notices.

The FLTCIP Carrier will accept
applications for coverage at any time.
Any workforce member or qualified
relative may apply, subject to full
underwriting requirements. (OPM may
or may not reduce underwriting
requirements during an open season.)

In order to prevent adverse selection
and thus keep the FLTCIP viable, OPM
must require full underwriting outside
of an open season even for Federal
civilian and Postal employees and
members of the uniformed services.
Adverse selection occurs when someone
enrolls only when it is apparent that he
or she will need access to benefits. By
deferring enrollment until benefits are
needed, such individuals likely would
not pay their fair share of overall
premiums.

OPM will announce effective dates of
coverage for open season enrollments in
a Federal Register Notice. The effective
date will be different for each open
season. At any time outside of an open
season, an applicant’s coverage effective
date is the first day of the month after
the approval date of the application. For
example, if an application is approved
on November 1, then the coverage
effective date is the first day of the next
month, December 1.

There are some situations in addition
to open season in which Federal civilian
and Postal employees and members of
the uniformed services will be eligible
for abbreviated underwriting, such as
when they become newly eligible for
FLTCIP (see § 875.206). In such
situations, the applicant must also be
actively at work on the coverage
effective date for coverage to actually go
into effect. This requirement protects
FLTCIP’s stability. With abbreviated
underwriting, only a few questions are
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asked about the applicant’s health
status. If an employee is actively at
work, he or she is less likely to go into
claims status shortly. As discussed
previously, it is important to protect the
FLTCIP against adverse selection.

If an applicant is not actively at work
on the coverage effective date, he or she
must inform the Carrier. He or she will
get a revised coverage effective date,
which will be the first day of the month
after his or her return to active work.
But, he or she must also be actively at
work on the revised coverage effective
date for coverage to take effect. If that
is not the case, then the applicant must
inform the Carrier, and the process of
issuing a revised effective date will
begin again.

A newly married spouse of a Federal
civilian or Postal employee or member
of the uniformed services may apply for
coverage within 60 days of marriage
with the same underwriting
requirements provided to this group
during the most recent open season.
However, if the employee or member of
the uniformed services is not already
enrolled, and wants to apply for
coverage at the same time, then he or
she must apply with full underwriting.
This person already had the opportunity
to apply with abbreviated underwriting
and does not get another opportunity
outside of an open season.

The regulations specify that an
enrollee may upgrade coverage at any
time, with full underwriting. An
enrollee may also upgrade coverage
during an open season with the
underwriting requirements and coverage
rules specified for that open season.

If an enrollee upgrades coverage by
adding to the daily benefit amount other
than through the automatic compound
inflation option, he or she will then pay
a “blended” premium, where the
premium for that amount of increased
daily benefit is based on his or her age
and premium rates at the time of the
purchase of the increased benefit (also
called the attained age), while the
premium for the base insurance
purchased is still based on the enrollee’s
age and rates when the base insurance
was purchased. For example, if an
enrollee chose at age 55 a $125 daily
benefit amount, he or she can decide at
age 65 to increase that coverage to $150.
He or she will pay age 65-based
premiums for the additional $25 in
coverage, but will continue to pay age
55-based premiums for the initial $125
coverage. For other types of coverage
upgrades, premiums will be based on
the enrollee’s attained age and the
prevailing rate at the time of purchase.

An enrollee may also decrease or
cancel coverage at any time. There will

be no refund of premiums paid for the
portion of insurance cancelled, unless
he or she cancels during the “free look”
period specified in the benefit booklet.
Any increase or decrease is subject to
the Program options available at the
time of the change.

The Carrier will make insurability
decisions for all applicants, and these
decisions are not appealable to OPM.
This rule is identical to the FEGLI
Program rule, which vests all
insurability decisions with the Carrier.
This requirement has worked very well
for many years in the FEGLI Program,
and OPM expects the same outcome for
the FLTCIP.

A standard feature of life and long
term care insurance policies is an
incontestability clause, which allows for
erroneous enrollments to remain in
effect under certain conditions. The
FEGLI Program regulations contain such
a clause, and OPM is providing similar
protections under the FLTCIP.

However, it will be important for each
applicant to complete the enrollment
application accurately and thoroughly.
If the Carrier finds that the applicant
omitted, misstated, or misrepresented
information on the application, the
Carrier may rescind coverage. This
provision is meant to protect the
integrity of the FLTCIP, in terms of both
premium sufficiency and fairness to all
applicants.

An enrollee must authorize the
release of his or her medical information
within 3 weeks of the Carrier’s request
(4 weeks if he or she is outside the
United States). It is in an enrollee’s best
interest to get the authorization to the
Carrier as quickly as possible. Without
access to medical records, the Carrier
cannot determine whether an enrollee is
eligible for benefits. If the enrollee does
not provide the authorization within
this time period, the Carrier has the
right to deny claims for benefits or, as
a last resort, void coverage.

The FLTCIP law provides for
portability of coverage. Federal civilian
or Postal employees and members of the
uniformed services and their qualified
relatives may maintain coverage if the
employee or member of the uniformed
services transfers, retires, or separates
from service, so long as the Carrier
continues to receive the premiums. The
premiums do not change because of
these events. Once the employee or
member of the uniformed services
leaves active service, however, he or she
is no longer eligible for any abbreviated
underwriting provided during an open
season or other qualifying event. The
portability feature of the FLTCIP also
extends to other individuals who
separate under the FERS MRA+10

provision. Enrolled qualified relatives
may also keep FLTCIP coverage when
they lose qualified relative status, such
as upon divorce.

Coverage will terminate when the
enrollee exhausts the benefits available,
does not timely pay the required
premiums, or dies. If an enrollee does
not pay a premium on time, he or she
will have a grace period of 30 days in
which he or she can bring payments up
to date before the Carrier may terminate
coverage.

If an enrollee’s coverage ends because
he or she did not pay the required
premium, the Carrier will reinstate
coverage if the Carrier receives proof
within 6 months of the date coverage
ended that the enrollee suffered a
cognitive impairment such as
Alzheimer’s disease or loss of functional
capacity before the premium payment
grace period ended. In such an instance,
the enrollee does not need to submit to
any further underwriting to restore the
earlier coverage.

The Carrier may reinstate an
enrollee’s coverage for other reasons
within 12 months from the date
coverage terminated. This provision
applies when an enrollee voluntarily
cancels coverage or does not pay the
required premium. However, the
enrollee must submit to full
underwriting and the Carrier will
determine whether he or she is still
insurable. Coverage will be reinstated
retroactively to the termination date and
he or she must pay back premiums for
that period. The enrollee’s premium
will be the same as it was prior to
termination.

Lastly, FLTCIP benefits will be
coordinated, according to National
Association of Insurance Commissioners
(NAIC) guidelines, with other
government programs, group medical
benefits, and other employer-sponsored
long term care insurance coverage so
that benefit payments are not
duplicated. Coordination of benefits is a
standard feature of health and long term
care insurance policies, and helps to
keep costs down by ensuring that
payments do not exceed 100 percent of
charges.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal
employees, annuitants, members of the
uniformed services, retired members of
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the uniformed services, their qualified
relatives, and the FLTCIP Carrier(s).

List of Subjects in 5 CFR Part 875

Administrative practices and
procedures, Government contracts,
Government employees, Employee
benefit plans, Health insurance, Military
personnel, Organization and functions,
Retirement.

Office of Personnel Management.
Kay Coles James,
Director.

For the reasons stated in the
preamble, the Office of Personnel
Management amends title 5, Code of
Federal Regulations, by adding part 875
as follows:

PART 875—FEDERAL LONG TERM
CARE INSURANCE PROGRAM

Subpart A—Administration and General
Provisions

Sec.

875.101 Definitions.

875.102 Where do I send benefit claims?

875.103 Do I need to authorize release of
my medical records when I file a claim?

875.104 What are the steps required to
resolve a dispute involving benefit
eligibility or payment of a claim?

875.105 May OPM correct errors?

875.106 What responsibilities do agencies
have under this Program?

875.107 What are OPM’s responsibilities as
regulator under this Program?

875.108 If the Carrier approves my
application, will I get a certificate of
insurance?

875.109 Is there a delegation of authority
for resolving contract disputes between
OPM and the Carrier?

Subpart B—Eligibility

Sec.

875.201 Am I eligible as a Federal civilian
or Postal employee?

875.202 Am I eligible as a Federal
annuitant?

875.203 Am I eligible if I separated under
the FERS MRA+10 provision?

875.204 Am I eligible as a member of the
uniformed services?

875.205 Am I eligible as a retired member
of the uniformed services?

875.206 As a new Federal civilian or Postal
employee or member of the uniformed
services, when may I apply?

875.207 What happens if [ am in nonpay
status during an open season?

875.208 May I apply as a qualified relative
if the person on whom I am basing my
eligibility status has died?

875.209 How do I demonstrate that I am
eligible to apply for coverage?

875.210 What happens if I become
ineligible after I submit an application?

875.211 What happens if my eligibility
status changes after I submit an
application?

875.212 Is there a minimum application
age?

Subpart C—Cost

Sec.

875.301 Is there a Government contribution
toward premiums?

875.302 What are the options for making
premium payments?

875.303 How are premium payment errors
corrected?

875.304 How does the Carrier account for
FLTCIP funds?

Subpart D—Coverage

Sec.

875.401 How do I apply for coverage?

875.402 When will open seasons be held?

875.403 May I apply for coverage outside of
an open season?

875.404 What is the effective date of
coverage?

875.405 If I marry, may my new spouse
apply for coverage?

875.406 May I change my coverage?

875.407 Who makes insurability decisions?

875.408 What is the significance of
incontestability?

875.409 Must I provide an authorization to
release medical information?

875.410 May I continue my coverage when
I leave Federal or military service?

875.411 May I continue my coverage when
I am no longer a qualified relative?

875.412 When will my coverage terminate?

875.413 Is it possible to have coverage
reinstated?

875.414 Will benefits be coordinated with
other coverage?

Authority: 5 U.S.C. 9008.

Subpart A—Administration and
General Provisions

§875.101 Definitions.

This part is written as if the reader
were an applicant or enrollee.
Accordingly, the terms “you,”
etc., refer, as appropriate, to the
applicant or enrollee.

In this part, the terms annuitant,
employee, member of the uniformed
services, retired member of the
uniformed services, and qualified
relative have the meanings set forth in
section 9001 of title 5, United States
Code, and supplement the following
definitions:

Abbreviated underwriting is a type of
underwriting that asks fewer questions
about your health status than with full
underwriting to enable the Carrier to
determine whether your application for
coverage will be approved. The Carrier
may also require review of your medical
records, a phone interview, or an in-
home interview.

Actively at work means:

(1) For a Federal civilian or Postal
employee, that you meet all of the
following conditions:

(i) You are reporting for work at your
usual place of employment or other
location to which Government business
requires you to travel;

your,”

(ii) You are able to perform all the
usual and customary duties of your
employment on your regular work-
schedule; and

(iii) You are not absent from work due
to sickness, injury, annual leave, sick
leave or any other leave. (You are not
considered to be on leave on your
alternate work schedule’s scheduled day
off.)

(2) For a member of the uniformed
services, that you are on active duty and
are physically able to perform the duties
of your position.

Carrier means a qualified carrier as
defined in section 9001 of title 5, United
States Code, with which OPM has
contracted to provide long term care
insurance coverage under this section. A
Carrier may designate 1 or more
administrators to perform some of its
obligations.

Eligible individual means an
annuitant, Federal civilian or Postal
employee, member of the uniformed
services, retired member of the
uniformed services or qualified relative,
as defined in section 9001 of title 5,
United States Code.

Enrollee means an eligible individual
whose application for coverage the
Carrier has approved and whose
coverage is in effect.

FLTCIP means the Federal Long Term
Care Insurance Program.

Free look means that within 30 days
after you receive the Benefit Booklet,
you may cancel your coverage if you are
not satisfied with it and receive a refund
of any premium you paid. It will be as
if the coverage was never issued.

Full underwriting is the more
comprehensive type of underwriting
under the FLTCIP, which requires that
you answer many questions about your
health status to enable the Carrier to
determine whether your application for
coverage will be approved. The Carrier
may also require review of your medical
records, a phone interview, or an in-
home interview.

Stepparent means any person, other
than your mother or father, who is
currently married to one of your
parents, or, if one of your parents is
dead, a person who was married to that
parent at the time of that parent’s death.

Underwriting requirements means the
information about your current health
status and history and other information
that you must provide to the Carrier
with your application for coverage to
enable the Carrier to determine your
insurability.

Workforce member means a Federal
civilian or Postal employee, member of
the uniformed services, Federal
annuitant, or a retired member of the
uniformed services, as defined in
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section 9001 of title 5, United States
Code.

§875.102 Where do | send benefit claims?

You must submit your benefit claims
to the FLTCIP Carrier or its designee.

§875.103 Do | need to authorize release of
my medical records when | file a claim?

Yes, if you file a claim for benefits,
the Carrier needs to have a valid
authorization from you to release your
medical records.

§875.104 What are the steps required to
resolve a dispute involving benefit eligibility
or payment of a claim?

(a) If you dispute the Carrier’s denial
of your eligibility for benefits or your
claim for payment of benefits, you must
first send a written request for
reconsideration to the Carrier no later
than 60 days from the date of its
decision.

(b) The Carrier must provide you with
written notice of its review decision no
later than 60 days after the date it
receives your reconsideration request.

(c) If the Carrier upholds its denial (or
does not respond within 60 days), you
have the right to appeal its
reconsideration decision. You must
make this appeal in writing within 60
days from the date of the Carrier’s notice
upholding its decision. You will be
notified of the decision on your appeal
in writing no later than 60 days from
receipt of your appeal request.

(d) If a denial of your eligibility for
benefits or a denial of your claim is
upheld upon appeal due to the
evaluation of your medical condition/
functional capacity, the Carrier will
inform you that you may request that an
independent third party, mutually
agreed to by OPM and the Carrier,
review the decision. You must make
this request in writing within 60 days
from the date of the notice informing
you of the appeal decision. The
independent third party must notify you
in writing of its decision no later than
60 days from the Carrier’s or its
designee’s receipt of your request for
appeal to the third party. This is the
final administrative remedy available to
you. The decision of the independent
third party is final and binding on the
Carrier.

(e) You may seek judicial review of
the final administrative denial of a
claim. Such action may not be brought
prior to exhaustion of the administrative
process provided in this section. To
pursue such judicial review, you must
bring legal action against the Carrier in
an appropriate United States district
court within 2 years from the date of the
final decision. You may not sue OPM,
the independent reviewer, or any other

entity. If you prevail in court, your
recovery is limited to the amount of
benefits payable under your benefit
booklet and schedule of benefits.

§875.105 May OPM correct errors?

OPM may order correction of
administrative errors after reviewing
evidence and finding that it would be
against equity and good conscience not
to do so.

§875.106 What responsibilities do
agencies have under this Program?

Federal agencies and uniformed
services establishments are responsible
for:

(a) Providing access to information
about the FLTCIP to eligible
individuals;

(b) Responding to questions from the
Carrier, including questions on the
employment status of an applicant or
enrollee;

(c) Providing reports as OPM requires;

(d) Complying with Benefits
Administration Letters and other OPM
issuances/instructions; and

(e) Deducting premiums as authorized
by a workforce member and as
requested by the Carrier, when possible.

§875.107 What are OPM'’s responsibilities
as regulator under this Program?

Consistent with the authority and
discretion given to OPM by the FLTCIP
law, OPM'’s responsibilities include
those functions typically associated
with, and preemptive of, State insurance
regulatory authorities such as:

(a) Reviewing and approving the
content and format of materials
associated with the FLTCIP pursuant to
section 9008(d) of title 5, United States
Code;

(b) Reviewing and approving rates,
forms, and marketing materials; and

(c) Determining the qualifications of
enrollment personnel and the Program
administrator(s).

§875.108 |If the Carrier approves my
application, will | get a certificate of
insurance?

If the Carrier approves your
application for coverage, OPM and/or
the Carrier will make available to you a
benefit booklet and schedule of benefits
with complete coverage information,
which will serve as your proof of
insurance. You will also get a copy of
your approved application for coverage.

§875.109 Is there a delegation of authority
for resolving contract disputes between
OPM and the Carrier?

For the purpose of making findings of
fact and to the extent that conclusions
of law may be required under any
proceeding conducted in accordance

with the provisions of the disputes
clause included in the FLTCIP master
contract, OPM delegates this function to
the Armed Services Board of Contract
Appeals.

Subpart B—Eligibility

§875.201 Am | eligible as a Federal civilian
or Postal employee?

(a) If you are a Federal civilian or
Postal employee whose current position
conveys eligibility for Federal
Employees Health Benefits under part
890 of this chapter, you are also eligible
to apply for coverage, with the following
exceptions:

(1) If you are a District of Columbia
employee or retiree, you are not eligible
to apply for coverage, regardless of
whether you are eligible for Federal
Employees Health Benefits coverage.

(2) If you are a Tennessee Valley
Authority employee or retiree, you are
eligible to apply for coverage, even
though you may not be eligible for
Federal Employees Health Benefits
coverage.

(b) If you are a Federal civilian or
Postal employee whose current position
is excluded from Federal Employees
Health Benefits eligibility under
§890.102 of this chapter, you are
excluded from applying for coverage
unless paragraph (a)(2) of this section
applies.

(c) If you are an annuitant reemployed
by the Federal Government, you may
apply for coverage as an employee.

§875.202 Am |l eligible as a Federal
annuitant?

If you are a Federal annuitant,
including a survivor annuitant, a
deferred annuitant, or a
compensationer, you are eligible to
apply for coverage. If you are a deferred
annuitant, you may apply for coverage
only after you begin receiving your
annuity.

§875.203 Am | eligible if | separated under
the FERS MRA+10 provision?

If you have separated from service
under the FERS Minimum Retirement
Age and 10 years of service (MRA+10)
provision of 5 U.S.C. 8412(g), and have
postponed receiving an annuity under
that provision, you are eligible to apply
for coverage under this part. For
underwriting purposes, you will be
considered an annuitant.

§875.204 Am | eligible as a member of the
uniformed services?

(a) You are eligible to apply for
coverage if you are on active duty or
full-time National Guard duty for more
than a 30-day period.
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(b) You are eligible to apply for
coverage if you are a member of the
Selected Reserve, which consists of:

(1) Drilling Reservists and
Guardsmembers assigned to Reserve
Component Units;

(2) Individual Mobilization
Augmentees who are Reservists
assigned to Reserve Component billets
in Active Component units (you may be
performing duty in a pay or non-pay
status); and

(3) Active Guard and Reserve
members who are full-time Reserve
members on full-time National Guard
duty or active duty in support of the
National Guard or Reserves.

(c) You are not eligible to apply for
coverage if you belong to the Individual
Ready Reserve. The Individual Ready
Reserves includes Reservists who are
assigned to a Voluntary Training Unit in
the Naval Reserve and Category E in the
Air Force Reserve.

§875.205 Am | eligible as a retired member
of the uniformed services?

(a) You are eligible to apply for
coverage if you are a retired member of
the uniformed services entitled to
retired or retainer pay (including
disability retirement pay).

(b) You are eligible to apply for
coverage if you are a retired reservist
who is currently receiving retirement
pay.

§875.206 As anew Federal civilian or
Postal employee or member of the
uniformed services, when may | apply?

(a) As a new, newly eligible, or
returning Federal civilian or Postal
employee or member of the uniformed
services, you may apply as follows:

(1) If you are a new Federal civilian
or Postal employee or member of the
uniformed services entering a position
that conveys eligibility, you may apply
for coverage within 60 days after
becoming eligible.

(2) If you are entering a position that
conveys eligibility as a Federal civilian
or Postal employee or member of the
uniformed services from a position that
did not convey eligibility, you may
apply for coverage within 60 days after
becoming eligible.

(3) If you return to Federal civilian or
Postal service or the uniformed services
after a break in service of 180 days or
more to a position that conveys
eligibility, you may apply for coverage
within 60 days after becoming eligible.

(b) Your spouse may also apply
during that 60-day period after you
become eligible.

(c) The underwriting requirements
that will be applicable will be those
required of Federal civilian and Postal

employees and members of the
uniformed services and their spouses
during the last open season for
enrollment before the date of your
application.

(d) After the 60-day period ends, you
may still apply for coverage, as may
your spouse, but full underwriting
requirements will apply.

(e) If your employing office
determines that you were unable, for a
cause beyond your control, to submit an
application during the initial 60-day
period, you may submit an application
within 60 days after your employing
office advises you of that determination.
Similarly, your employing office may
make this determination if your spouse
is unable to submit an application
during the same time period for a cause
beyond his/her control. This employing
office authority only applies within 6
months after the beginning date of the
initial eligibility period. The
underwriting requirements will be as
specified in paragraph (c) of this
section.

(f) Your other qualified relatives may
apply for coverage at any time. They
will be subject to full underwriting
requirements.

§875.207 What happens if | am in nonpay
status during an open season?

(a) If you return to a pay status from
nonpay status during the open season,
you have 60 days from the date of your
return, or until the end of the open
season, whichever gives you more time,
to apply for coverage pursuant to the
open season underwriting requirements
for Federal civilian or Postal employees
and members of the uniformed services.

(b) If you return to pay status from
nonpay status after the open season, you
have 60 days from the date of your
return to apply for coverage pursuant to
the underwriting requirements specified
for Federal civilian or Postal employees
and members of the uniformed services
in the immediately preceding open
season.

(c) Paragraphs (a) and (b) of this
section apply only when you have been
in nonpay status for more than one-half
of an open season, unless you went into
nonpay status for a reason beyond your
control.

§875.208 May | apply as a qualified
relative if the person on whom | am basing
my eligibility status has died?

You may not apply as a qualified
relative if the workforce member on
whom you are basing your qualified
relative status died prior to the time you
apply for coverage, unless you are
receiving a survivor annuity as the
spouse of a deceased workforce
member.

§875.209 How do | demonstrate that | am
eligible to apply for coverage?

(a) When you submit your application
for coverage, you must make known
your status as a member of an eligible
group.

(b) If the Carrier finds that you
misrepresented your eligibility status,
the Carrier has the right to void your
coverage and return to you any
premiums you paid, without interest.
The incontestability provisions in
§875.409 do not apply to this section.

§875.210 What happens if | become
ineligible after | submit an application?

(a) You must be eligible at the time of
your application and at the time your
coverage is scheduled to go into effect.
Except as noted in paragraph (b) of this
section, if you lose your status as part
of an eligible group before your coverage
goes into effect, you are no longer
eligible for FLTCIP coverage. You are
required to inform the Carrier that you
are no longer eligible.

(b) In two instances, you will
continue to be eligible for coverage even
if you lose your status as part of an
eligible group after you submit an
application for coverage, but before your
coverage becomes effective. The two
instances are:

(1) When you are involuntarily
separated from Federal civilian service
(except for misconduct) or from the
uniformed services (except for a
dishonorable discharge). In either of
these events, your qualified relatives
will continue to be eligible.

(2) When you are the qualified
relative of a workforce member who
dies.

§875.211 What happens if my eligibility
status changes after | submit an
application?

(a) If you applied as a Federal civilian
or Postal employee or member of the
uniformed services, and separate from
service under the MRA+10 provisions of
5 U.S.C. 8412(g), or retire after you
submit an application for coverage, but
before your coverage becomes effective,
you must reapply as an annuitant and
submit to full underwriting
requirements.

(b) If you applied as a Federal civilian
or Postal employee or member of the
uniformed services, and otherwise
separate from service, but you are a
qualified relative of another workforce
member, you must reapply based on the
additional underwriting requirements
specified for that type of qualified
relative.
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§875.212
age?

Is there a minimum application

Yes, there is a minimum application
age. You must be at least 18 years old
at the time you submit an application
for coverage.

Subpart C—Cost

§875.301 Is there a Government
contribution toward premiums?

There is no Government premium
contribution toward the cost of long
term care insurance.

§875.302 What are the options for making
premium payments?

(a) Premium payments may be made
by Federal payroll or annuity deduction,
uniformed services retirement pay
deduction, by pre-authorized debit, or
by direct billing.

(b) You must continue to make
premium payments when they are due
for your coverage to stay in effect.

§875.303 How are premium payment
errors corrected?

(a) If the Carrier finds that you have
underpaid the premium rate for your
age and/or level of coverage, you must
pay retroactive premiums to the Carrier
for the amount due. If you fail to pay
back premiums within the time
provided by the Carrier to correct the
error, the Carrier may terminate your
coverage.

(b) If the Carrier finds that you have
overpaid premiums, the Carrier will
either reimburse you or reduce a future
premium payment(s) by the amount of
the overpayment.

(c) If you die while you have
coverage, any premiums paid for the
period beyond the date of your death
will be refunded to your estate or to an
alternate payee. If there is no estate, the
Carrier will determine whether to pay
the refund to an alternate payee. If you
cancel your coverage, any premiums
paid in advance for the period following
the effective date of your cancellation
will be refunded to you.

(d) Any premiums you paid will be
returned if you cancel coverage within
the “free look” period specified in the
benefit booklet.

§875.304 How does the Carrier account
for FLTCIP funds?

The Carrier must keep account of all
funds received under this section
separate from all other funds. The
Carrier may use FLTCIP funds only for
purposes specifically related to the
FLTCIP.

Subpart D—Coverage

§875.401 How do | apply for coverage?

(a) To apply for coverage, you must
complete the application in a form
appropriate for your eligibility status as
prescribed by the Carrier and approved
by OPM.

(b) If you are the qualified relative of
a workforce member, you may apply for
coverage even if the workforce member
does not apply for coverage.

§875.402 When will open seasons be
held?

(a) The first open season for
enrollment under this section began July
1, 2002, as described in a Federal
Register Notice (67 FR 43691, June 28,
2002), including the open season ending
date(s) and which eligible individuals
may apply based on abbreviated
underwriting.

(b) There are no regularly scheduled
open seasons for long term care
insurance. OPM will announce any
subsequent open seasons via a Federal
Register Notice. The Notice will include
the requirements for applicants during
the open season.

§875.403 May | apply for coverage outside
of an open season?

If you are eligible for coverage, you
may submit an application at any time
outside of an open season. You will be
subject to full underwriting
requirements.

§875.404 What is the effective date of
coverage?

(a) The effective dates of coverage
under open season enrollments will be
announced in a Federal Register Notice
that announces open season dates.

(b)(1) If you enroll at any time outside
of an open season, your coverage
effective date is the 1st day of the month
after the date your application is
approved.

(2) If you are a Federal civilian or
Postal employee or member of the
uniformed services and you are
applying for coverage under abbreviated
underwriting, you also must be actively
at work on your coverage effective date
for your coverage to become effective. If
your coverage effective date falls on a
weekend or holiday, you must be
actively at work on the last workday
before that date for coverage to become
effective. You must inform the Carrier if
you are not actively at work on your
coverage effective date. In that event,
the Carrier will issue you a revised
effective date, which will be the 1st day
of the month after the date you return
to being actively at work. You also must
be actively at work on any revised
effective date for coverage to become

effective, or you will be issued another
revised effective date in the same
manner.

§875.405 If I marry, may my new spouse
apply for coverage?

(a)(1) If you are a Federal civilian or
Postal employee or member of the
uniformed services and you have
married, your spouse is eligible to
submit an application for coverage
under this section within 60 days from
the date of your marriage, and will be
subject to the underwriting
requirements in force for the spouses of
civilian employees and members of the
uniformed services during the most
recent open season. You, however, are
not eligible for abbreviated underwriting
because of your marriage. You may
apply for coverage along with your
spouse, but full underwriting will be
required for you.

(2) After 60 days, your spouse may
still apply for coverage but will be
subject to full underwriting. Your new
qualified relatives (such as parents-in-
law) may apply for coverage with full
underwriting at any time following the
marriage.

(b) The new spouse and other
qualified relatives of an annuitant or
retired member of the uniformed
services may apply for coverage with
full underwriting at any time following
the marriage.

§875.406 May | change my coverage?

(a) You may make the following
changes to your coverage:

(1) You may apply to increase your
coverage at any time. Full underwriting
is required, except when an open season
allows abbreviated underwriting.

(2) If you increase your coverage by
adding to your daily benefit amount, the
premiums for the additional coverage
will be based on your age, prevailing
premium rates, and coverage rules in
effect at the time you purchase the
additional coverage.

(3) For other types of coverage
increases, your entire premium will be
based on your age, prevailing premium
rates, and coverage rules in effect at the
time you purchase the increased
coverage. Any increase in coverage will
take effect on the 1st day of the month
following the date the Carrier approves
your request for an increase.

(b) You may decrease your coverage at
any time, although any decrease will be
subject to coverage rules at the time of
the decrease. Decreased coverage takes
effect on the 1st day of the month after
the Carrier receives your request. You
will not receive any refund of premiums
paid for coverage you held before the
decrease; however, your subsequent
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premiums will be reduced based on
your new, lower level of coverage. The
Carrier will refund or credit any portion
of premium paid in advance for the
period following the date on which you
decrease your coverage.

(c) You may cancel your coverage at
any time.

(1) If you cancel during the free look
period, your premiums will be refunded
to you.

(2) If you cancel your coverage at any
time other than during the free look
period, cancellation will take effect on
your requested cancellation date or at
the end of the period covered by your
last premium payment, whichever
occurs first. You will not receive any
refund of premiums paid, other than
any premiums paid in advance for the
period following the effective date of
your cancellation of coverage, and you
will not have to pay any more premiums
unless you owed retroactive premiums.

§875.407 Who makes insurability
decisions?

The Carrier determines the
insurability of all applicants. The
Carrier’s decision may not be appealed
to OPM.

§875.408 What is the significance of
incontestability?

(a) Incontestability means coverage
issued based on an erroneous
application may remain in effect. Such
coverage will not remain in effect, and
your claim may be denied, under any of
the following conditions:

(1) If your coverage has been in force
for less than 6 months, the Carrier may
void your coverage or deny a claim
upon a showing that information on
your signed application that was
material to your approval for coverage is
different than what is shown in your
medical records.

(2) If your coverage has been in force
for at least 6 months but less than 2
years, the Carrier may void your
coverage or deny a claim upon a
showing that information on your
signed application that was material to
your approval for coverage is different
than what is shown in your medical
records, and pertains to the condition
for which benefits are sought.

(3) After your coverage has been in
effect for 2 years, the Carrier may void
your coverage only upon a showing that
you knowingly and intentionally made
a false or misleading statement or
omitted information in your signed
application for coverage regarding your
health status.

(b) Your coverage can be contested at
any time when the Carrier finds that you
were not an eligible individual at the

time you applied and were approved for
coverage.

(c) If the Carrier voids coverage after
it has paid benefits, it cannot recover
the benefits already paid.

(d) Incontestability does not apply
when you have not paid your premiums
on a timely basis.

§875.409 Must | provide an authorization
to release medical information?

You must provide the Carrier with an
authorization to release medical
information when requested. The
Carrier may deny a claim for benefits or
void your coverage if the Carrier does
not receive an authorization to release
medical information within 3 weeks
after its request (4 weeks for those
outside the United States).

§875.410 May | continue my coverage
when | leave Federal or military service?

If you are a Federal civilian or Postal
employee or member of the uniformed
services, your coverage will
automatically continue when you leave
active service, as long as the Carrier
continues to receive the required
premium when due. However, once you
leave active service, you are no longer
eligible for any abbreviated
underwriting provided during any
future open season.

§875.411 May | continue my coverage
when | am no longer a qualified relative?

If you are already enrolled as a
qualified relative, you may continue
your FLTCIP coverage if you
subsequently lose qualified relative
status (such as upon divorce), as long as
the Carrier receives the required
premium when due.

§875.412 When will my coverage
terminate?

Your coverage will terminate on the
earliest of the following dates:

(a) The date you specify to the Carrier
that you wish your coverage to end;

(b) The date of your death;

(c) The end of the period covered by
your last premium payment if you do
not pay the required premiums when
due, after a grace period of 30 days; or

(d) The date you have exhausted your
maximum lifetime benefit. (However, in
this event, care coordination services
will continue.)

§875.413
reinstated?
(a) Under certain circumstances, your
coverage can be reinstated. The Carrier
will reinstate your coverage if it receives
proof satisfactory to it, within 6 months
from the termination date, that you
suffered from a cognitive impairment or
loss of functional capacity, before the

Is it possible to have coverage

grace period ended, that caused you to
miss making premium payments. In that
event, you will not be required to
submit to underwriting. Your coverage
will be reinstated retroactively to the
termination date but you must pay back
premiums for that period. The premium
will be the same as it was prior to
termination.

(b) If your coverage has terminated
because you did not pay premiums or
because you requested cancellation, the
Carrier may reinstate your coverage
within 12 months from the termination
date at your request. You will be
required to reapply based on full
underwriting, and the Carrier will
determine whether you are still
insurable. If you are insurable, your
coverage will be reinstated retroactively
to the termination date and you must
pay back premiums for that period. The
premium will be the same as it was
prior to termination.

§875.414 Will benefits be coordinated with
other coverage?

Yes, benefits will be coordinated with
other plans, following the coordination
of benefits (COB) guidelines set by the
National Association of Insurance
Commissioners. The total benefits from
all plans that pay a long term care
benefit to you should not exceed the
actual costs you incur. The other plans
that are considered for COB purposes
include government programs, group
medical benefits, and other employer-
sponsored long term care insurance
plans. Medicaid, individual insurance
policies, and association group
insurance policies are not taken into
consideration under this provision.

[FR Doc. 03—2463 Filed 2—3-03; 8:45 am]
BILLING CODE 6325-50—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE194, Special Condition 23—
134-SC]

Special Conditions; Cirrus Design
Corporation SR22; Protection of
Systems for High Intensity Radiated
Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Cirrus Design Corporation,
4515 Taylor Circle, Duluth, Minnesota
55811, for a Type Design Change for the
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Cirrus Design Corporation Model SR22
airplane. This airplane will have novel
and unusual design features when
compared to the state of technology
envisaged in the applicable
airworthiness standards. These novel
and unusual design features include the
installation of electronic flight
instrument system (EFIS) displays
Model 700-00006—-XXX—( )
manufactured by Avidyne Corporation
for which the applicable regulations do
not contain adequate or appropriate
airworthiness standards for the
protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
DATES: The effective date of these
special conditions is January 24, 2003.
Comments must be received on or
before March 6, 2003.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. CE194, Room 506, 901
Locust, Kansas City, Missouri 64106. All
comments must be marked: Docket No.
CE194. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the design approval and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address

specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE194.” The postcard will
be date stamped and returned to the
commenter.

Background

On July 8, 2002, Cirrus Design
Corporation , 4515 Taylor Circle,
Duluth, Minnesota 55811, made an
application to the FAA for a Type
Design Change for the Cirrus Design
Corporation Model SR22 airplane. The
Model SR22 is currently approved
under TC No. A00009CH. The proposed
modification incorporates a novel or
unusual design feature, such as digital
avionics consisting of an EFIS, that is
vulnerable to HIRF external to the
airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Cirrus Design Corporation
must show that the Cirrus Design
Corporation Model SR22 aircraft meets
the following provisions, or the
applicable regulations in effect on the
date of application for the change to the
Cirrus Design Corporation Model SR22:
Part 23 of the Federal Aviation
Regulations effective February 1, 1965,
as amended by 23—1 through 23-53,
except as follows: § 23.301 through
Amendment 47; §§ 23.855, 23.1326,
23.1359, not applicable. 14 CFR 36
dated December 1, 1969, as amended by
current amendment as of the date of
type Certification.

Equivalent Levels of Safety finding
(ACE-96-5) made per the provisions of
14 CFR part 23, § 23.221; Refer to FAA
ELOS letter dated June 10, 1998 for
models SR20, SR22. Equivalent Levels
Of Safety finding (ACE-00-09) made
per the provisions of 14 CFR part 23,
§§23.1143(g) and 23.1147(b); Refer to
FAA ELOS letter dated September 11,
2000 for model SR22.

Special Condition (23—ACE—-88) for
ballistic parachute; Refer to FAA letter

November 25, 1997 for models SR20,
SR22.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101 (b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

Cirrus Design Corporation plans to
incorporate certain novel and unusual
design features into an airplane for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the
effects of HIRF. These features include
EFIS, which are susceptible to the HIRF
environment, that were not envisaged
by the existing regulations for this type
of airplane.

Protection of Systems From High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid state advanced
components in analog and digital
electronics circuits, these advanced
systems are readily responsive to the
transient effects of induced electrical
current and voltage caused by the HIRF.
The HIRF can degrade electronic
systems performance by damaging
components or upsetting system
functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
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shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy

levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field strength (volts per
Frequency meter)
Peak Average
O 2 0O PR SUPUPPTRNE 50 50
100 kHz-500 kHz ... 50 50
500 kHz-2 MHz ....... 50 50
2 MHz-30 MHz ..... 100 100
30 MHz-70 MHz ...... 50 50
70 MHz-100 MHz .... 50 50
100 MHz-200 MHz ..... 100 100
200 MHz-400 MHz ..... 100 100
400 MHz- 700 MHz .... 700 50
700 MHz-1 GHz ...... 700 100
1 GHz-2 GHz ....... 2000 200
2 GHz—4 GHz .... 3000 200
4 GHz—6 GHz .... 3000 200
6 GHz—8 GHz .... 1000 200
8 GHz-12 GHz ..... 3000 300
12 GHz-18 GHz ...... 2000 200
18 GHZA0 GHZ ..ottt bttt e e e e e e e e e n e e e n e e e e e e aaaaaaaaaaaas 600 200

Note.—The field strengths are expressed in terms of peak root-mean-square (rms) values.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,

altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to Cirrus
Design Corporation Model SR22
airplane. Should Cirrus Design
Corporation apply at a later date for a
type design change to modify any other
model on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior



Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003/Rules and Regulations

5541

opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Cirrus Design
Corporation SR22 airplane modified by
Cirrus Design Corporation to add an
EFIS.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane.

Issued in Kansas City, Missouri, on January
24, 2003.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 03—-2524 Filed 2—3-03; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-48-AD; Amendment
39-13045; AD 2003-03-20]

RIN 2120-AA64

Airworthiness Directives; Hartzell
Propeller Inc., Model HC—C2YR-4CF
Propellers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), that is
applicable to Hartzell Propeller Inc.
model HC-C2YR—4CF propellers. This
amendment requires the reduction of
the original hub and blades certified
service (fatigue) life from unlimited
hours to 2,000 hours. This amendment
is prompted by a reevaluation by
Hartzell Propeller Inc. of the original
hub and blades service life certification
calculations. The actions specified by
this AD are intended to prevent fatigue
failure of the original propeller hub and
blades which may result in loss of
airplane control.

DATES: Effective March 11, 2003.

ADDRESSES: Information regarding this
action may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Tomaso DiPaolo, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018, telephone (847) 294-7031; fax
(847) 294-7834.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to
Hartzell Propeller Inc. model HC—
C2YR-4CF propellers was published in
the Federal Register on September 19,
2002 (67 FR 59026). That action
proposed to require the reduction of the
propeller hubs part number (P/N) D—
6522—1 or D-2201-16 and blades P/N
FC8477A—4 certified service (fatigue)
life from unlimited hours to 2,000
hours. The FAA and Hartzell Propeller
Inc. have received reports of several
engine crankshaft failures on Sky
International Inc. (Pitts) S—2S and S—2B
airplanes, which are manufactured by
Aviat Aircraft Inc. of Afton, WY.
Hartzell Propeller Inc. reevaluated the
service (fatigue) life of the original
propeller hubs P/N D-6522—1 or D—
2201-16 and blades P/N FC8477A—4
installed in the model HC-C2YR-4CF
propellers. Hartzell has reduced the
certified service (fatigue) life of these
original propeller hubs and blades from
unlimited hours to 2,000 hours.
Exceeding these life limits could result
in fatigue failure of the hubs or blades
which may result in loss of airplane
control. The 2,000-hour life limit is
documented in the Airworthiness
Limitations section of Hartzell Manual
113B.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comment received.

Risk if Life of a Component Is Not
Known

One commenter states that the
proposal introduces a life limit where
there was none previously required. The
commenter also states that there is a risk
that operators or maintenance
organizations may not know the current
life of the applicable parts, and that the
NPRM does not include any proposal to
estimate usage or factoring where the
life of a component is not known.

The FAA does not agree. Under 14
CFR 91.417(a)(2)(i), each registered
owner or operator must keep records of
the total time in service of each
propeller. The propellers affected by
this AD are flown on aircraft used in
part 91 operations. Moreover, 14 CFR
91.417(b)(2) requires that the records
must denote the total time, must be
retained for an unlimited time, and
must be transferred with the aircraft.
Therefore, if a propeller’s total time is
unknown, then the propeller and the
registered owner or operator are not in
compliance with the regulations.
Presently, the FAA will not pursue
policy to approve a general formula for
calculating total time on propellers with
unknown total times. Please note that
the final rule allows for the submittal of
data to request and to justify an
alternate method of compliance to the
AD or an adjustment of the compliance
time in the AD.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Economic Analysis

There are approximately 377
propellers of the affected design in the
worldwide fleet. The FAA estimates that
300 propellers installed on airplanes of
U.S. registry would be affected by this
AD, that it would take approximately 6
work hours per propeller to do the
actions, and that the average labor rate
is $60 per work hour. The approximate
cost of a new hub and blades is $9,000.
Based on these figures, the total cost of
the AD to U.S. operators is estimated to
be $2,808,000.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
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effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) Is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2003-03-20 Hartzell Propeller Inc.:
Amendment 39-13045. Docket No.
2001-NE—48-AD.

Applicability: This airworthiness directive
(AD) is applicable to Hartzell Propeller Inc.
model HC-C2YR—4CF propellers with
propeller hubs part number (P/N) D-6522—-1
or D-2201-16 and propeller blades P/N
FC8477A—4, installed on Sky International
Inc. (Pitts) S—2S and S-2B airplanes with
Textron Lycoming model AEIO-540-D4A5
engines.

Note 1: This AD applies to each propeller
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
propellers that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an

alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent fatigue failure of Hartzell
propeller hubs P/N D-6522—-1 or D-2201-16
and blades P/N FC8477A—4 which may result
in loss of airplane control, do the following:

(a) Remove from service Hartzell propeller
hubs P/N D-6522—-1 or D-2201-16 and
blades P/N FC8477A—4 before exceeding
2,000 flight hours and replace with
serviceable hubs and blades.

(b) After the effective date of this AD, do
not install any Hartzell propeller hubs P/N
D-6522-1 or D-2201-16 and blades P/N
FC8477A—4 that have accumulated 2,000
hours.

(c) A propeller hub or blade from an
airplane that is identified in the applicability
section of this AD may not be removed and
reused on an airplane for which this AD is
not applicable.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Chicago
Aircraft Certification Office (ACO). Operators
must submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Chicago ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Chicago
ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Effective Date

(f) This amendment becomes effective on
March 11, 2003.

Issued in Burlington, Massachusetts, on
January 28, 2003.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 03—-2464 Filed 2—3-03; 8:45 am|
BILLING CODE 4910-13-P

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

15 CFR Part 2016

Establishment of a Petition Process To
Review Eligibility of Countries for the
Benefits of the Andean Trade
Preference Act, as Amended by the
Andean Trade Promotion and Drug
Eradication Act

AGENCY: Office of the United States
Trade Representative.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule, on an interim final
and emergency basis, provides for the
establishment of a petition process to
review the eligibility of countries for the
benefits of the Andean Trade Preference
Act, as amended by the Andean Trade
Promotion and Drug Eradication Act.
ADDRESSES: Submit written comments
to Bennett M. Harman, Office of the
Americas, Office of the United States
Trade Representative, 600 17th Street,
NW., Room 523, Washington DC 20508.
DATES: Interim rule effective February 4,
2003. Comments must be received on or
before April 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Bennett M. Harman, Office of the
Americas, Office of the United States
Trade Representative. The telephone
number is (202) 395-5190.
SUPPLEMENTARY INFORMATION: Signed
into law on August 6, 2002, the Trade
Act of 2002 (Pub. L. 107—-210) contains,
in title XXXI, provisions for enhanced
trade benefits for eligible Andean
countries. Titled the “Andean Trade
Promotion and Drug Eradication Act”
(ATPDEA), title XXXI renews and
amends the Andean Trade Preference
Act (ATPA) (19 U.S.C. 3201, et seq.).
Section 3103(d) of the ATPDEA requires
the President to promulgate regulations
regarding the review of eligibility of
countries for benefits of the ATPA,
consistent with section 203(e) of the
ATPA, amended by the ATPDEA, not
later than 180 days after the date of
enactment of the Trade Act of 2002.
This authority was delegated to the U.S.
Trade Representative (USTR) pursuant
to Executive Order 13277 on November
19, 2002.

Section 203(e) of the ATPA, as
amended, gives the President the
authority to withdraw or suspend the
designation of any ATPA or ATPDEA
beneficiary country, or withdraw,
suspend, or limit the application of
preferential treatment under the ATPA,
as amended by the ATPDEA, to any
article of any such country, if the
President determines that, as a result of
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changed circumstances, the country is
not meeting the respective eligibility
criteria of the ATPA and ATPDEA.
Section 203(e) also establishes certain
procedural guidelines for taking any of
the actions described above.
Presidential Proclamation 7616 of
October 31, 2002, delegated to the USTR
the functions of the President under
section 203(e)(2)(A) of the ATPA with
respect to publishing notice of an action
he proposes to take under section
203(e).

In accordance with section 3103(d)(2)
of the ATPDEA, the interim rule is
similar to the regulations governing the
annual review used to modify the U.S.
Generalized System of Preferences,
which is authorized by title V of the
Trade Act of 1974 (19 U.S.C. 2461, et
seq.), as amended. The interim rule
establishes an annual review that allows
for public input, and includes
procedures for requesting the
withdrawal, suspension, or limitation of
preferential duty treatment under the
ATPA, as amended, and for reviewing
such requests and implementing granted
requests.

Emergency Action

This rulemaking is necessary on an
emergency basis to meet the statutory
deadline. Under these circumstances,
USTR has determined that prior notice
and opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

Comments

Before adopting this interim
regulation as a final rule, consideration
will be given to any written comments
that are timely submitted to USTR. Each
person submitting a comment should
include his or her name and address,
and give reasons for any
recommendation. After the comment
period closes, USTR will publish in the
Federal Register a final rule on this
subject, together with a discussion of
comments received and any
amendments made to the interim rule as
a result of the comments.

In order to facilitate prompt
consideration of submissions, USTR
strongly urges and prefers electronic e-
mail submissions in response to this
notice. The e-mail address is
FR0065@ustr.gov. 1t is strongly
recommended that comments submitted
by mail or express delivery service to
the address for Mr. Harman listed above
also be sent by e-mail. Persons making
submissions by e-mail should use the
following subject line: “ATPA Petition

Process.” Documents should be
submitted as either WordPerfect,
MSWord, or text (.TXT) files.
Supporting documentation submitted as
spreadsheets are acceptable as Quattro
Pro or Excel. For any document
containing business confidential
information submitted electronically,
the file name of the business
confidential versions should begin with
the characters “BC-", and the file name
of the public version should begin with
the characters “P-". The “P-"" or “BC-”
should be followed by the name of the
submitter. Persons who make
submissions by e-mail should not
provide separate cover letters;
information that might appear in a cover
letter should be included in the
submission itself. Similarly, to the
extent possible, any attachments to the
submission should be included in the
same file as the submission itself, and
not as separate files. Persons submitting
written comments by mail or express
delivery service should provide 20
copies. All submissions should be in
English.

Written comments will be placed in a
file open to public inspection pursuant
to 15 CFR 2003.5, except confidential
business information exempt from
public inspection in accordance with 15
CFR 2003.6. Confidential business
information submitted in accordance
with 15 CFR 2003.6 must be clearly
marked “BUSINESS CONFIDENTIAL”
at the top of each page, including any
cover letter or cover page, and must be
accompanied by a nonconfidential
summary of the confidential
information. All public documents and
nonconfidential summaries shall be
available for public inspection in the
USTR Reading Room. The USTR
Reading Room is open to the public, by
appointment only, from 10 a.m. to 12
noon and 1 p.m. to 4 p.m., Monday
through Friday. An appointment to
review the file may be made by calling
(202) 395-6186.

The Regulatory Flexibility Act and
Executive Order 12866

Under the Regulatory Flexibility Act,
a Regulatory Flexibility Analysis is not
required under sections 603 or 604
because USTR is not publishing a
Notice of Proposed Rulemaking. This
interim rule is significant under
Executive Order 12866 of September 30,
1993, and has been reviewed by the
Office of Management and Budget.

List of Subjects in 15 CFR Part 2016

Administrative practice and
procedure, Confidential business
information, Foreign trade.

For the reasons set out in the
“Supplementary Information” section of
this notice, 15 CFR is amended by
adding the following new part 2016 to
read as follows:

PART 2016—ESTABLISHMENT OF A
PETITION PROCESS TO REVIEW
ELIGIBILITY OF COUNTRIES FOR THE
BENEFITS OF THE ANDEAN TRADE
PREFERENCE ACT (ATPA), AS
AMENDED BY THE ANDEAN TRADE
PROMOTION AND DRUG
ERADICATION ACT (ATPDEA)

Sec.

2016.0 Requests for reviews.

2016.1 Action following receipt of
petitions.

2016.2 Timetable for reviews.

2016.3 Publication regarding requests.

2016.4 Information open to public
inspection.

2016.5 Information exempt from public
inspection.

Authority: 19 U.S.C. 3201, et seq.; Sec.
3103(d), Pub. L. 107-210, 116 Stat. 933 E.O.
13277, 67 FR 70303.

§2016.0 Requests for reviews.

(a) Any person may submit a request
(hereinafter “petition”) that the
designation of a country as an Andean
Trade Preference Act (ATPA)
beneficiary country be withdrawn or
suspended, or the application of
preferential treatment under the ATPA
to any article of any ATPA beneficiary
country be withdrawn, suspended, or
limited. Such petitions must specify the
name of the person or the group
requesting the review. The Office of the
United States Trade Representative
(USTR) suggests that, in addition, such
petitions identify the ATPA beneficiary
country that would be subject to the
review; if the petition is requesting that
the preferential treatment of an article or
articles be withdrawn, suspended, or
limited, identify such article or articles
with particularity and explain why such
article or articles were selected; indicate
the specific section 203(e) or (d) (19
U.S.C. 3202(c), (d)) eligibility criterion
or criteria that the petitioner believes
warrants review; and include all
available supporting information. The
Andean Subcommittee of the Trade
Policy Staff Committee (TPSC) may also
request other information. If the subject
matter of the petition was reviewed
pursuant to a previous petition, the
Andean Subcommittee would be
interested in any new information
related to the issue provided by the
petitioner.

(b) Any party may submit a petition
that the designation of a country as an
Andean Trade Promotion and Drug
Eradication Act (ATPDEA) beneficiary
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country be withdrawn or suspended, or
the application of preferential treatment
to any article of any ATPDEA
beneficiary country under section
204(b)(1), (3), or (4) (19 U.S.C.
3202(b)(1), (3) or (4)) be withdrawn,
suspended, or limited. Such petitions
must specify the name of the person or
the group requesting the review. USTR
suggests that, in addition, such
petitions: Identify the ATPDEA
beneficiary country that would be
subject to the review; if the petition is
requesting that the preferential
treatment of an article or articles be
withdrawn, suspended, or limited,
identify such article or articles with
particularity and explain why such
article or articles were selected; indicate
the specific section 204(b)(6)(B) (19
U.S.C. 3203(b)(6)(B)) eligibility criterion
or criteria that the petitioner believes
warrants review; and include all
available supporting information. The
Andean Subcommittee may also request
other information. If the subject matter
of the petition was reviewed pursuant to
a previous petition, the Andean
Subcommittee would be interested in
any new information related to the issue
provided by the petitioner.

(c) All petitions and other
submissions should be submitted in
accordance with the schedule (see
§ 2016.2) and requirements for
submission that will be published
annually in the Federal Register in
advance of each review. Foreign
governments may make submissions in
the form of diplomatic correspondence
and should observe the deadlines for
each annual review published in the
Federal Register.

(d) The TPSC may at any time, on its
own motion, initiate a review to
determine whether the designation of a
country as an ATPA beneficiary country
should be withdrawn or suspended; the
application of preferential treatment
under the ATPA to any article of any
ATPA beneficiary country should be
withdrawn, suspended, or limited; the
designation of a country as an ATPDEA
beneficiary country should be
withdrawn or suspended; or the
application of preferential treatment to
any article of any ATPDEA beneficiary
country under section 204(b)(1), (3), or
(4) (19 U.S.C. 3202(b)(1), (3), or (4))
should be withdrawn, suspended, or
limited.

(e) Petitions requesting the actions
described in paragraph (a) or (b) of this
section that indicate the existence of
exceptional circumstances warranting
an immediate review may be considered
outside of the schedule for the annual
review announced in the Federal
Register. Requests for such urgent

consideration should contain a
statement of reasons indicating why an
expedited review is warranted.

§2016.1 Action following receipt of
petitions.

(a) USTR shall publish in the Federal
Register a list of petitions filed in
response to the announcement of the
annual review, including the subject
matter of the request and, where
appropriate, the description of the
article or articles covered by the request.

(b) Thereafter, the Andean
Subcommittee shall conduct a
preliminary review of the petitions, and
shall submit the results of its
preliminary review to the TPSC. The
TPSC shall review the work of the
Andean Subcommittee and shall
conduct further review as necessary.
The TPSC shall prepare
recommendations for the USTR on any
proposed action to modify the ATPA.
The Chairman of the TPSC shall report
the results of the TPSC’s review to the
USTR, who may convene the Trade
Policy Review Group (TPRG), or refer
the matter to the National Security
Council (NSC) committee process for
further review of recommendations and
decisions as necessary.

(c) The USTR, after receiving the
advice of the TPSC, TPRG or the NSC
committee process, shall announce in
the Federal Register notice of the results
of the preliminary review, together with
proposed action or actions and a
schedule for receiving public input
consistent with section 203(e) of the
ATPA, as amended (19 U.S.C. 3202(e)).

(1) The schedule shall include the
deadline and guidelines for any party to
submit written comments supporting,
opposing or otherwise commencing on
any proposed action.

(2) The schedule shall also include
the time and place of the public hearing,
as well as the deadline and guidelines
for submitting requests to present oral
testimony.

(d) After receiving and considering
public input, the Andean Subcommittee
shall submit the results of the final
review to the TPSC. The TPSC shall
review the work of the Andean
Subcommittee and shall conduct further
review as necessary. The TPSC shall
prepare recommendations for the
President on any proposed action to
modify the ATPA. The Chairman of the
TPSC shall report the results of the
TPSC’s review to the USTR, who may
convene the TPRG, or refer the matter to
the NSC committee process for further
review of recommendations and
decisions as necessary. The USTR, after
receiving the advice of the TPSC, TPRG
or the NSC committee process, shall

make recommendations to the President
on any proposed action to modify the
ATPA, including recommendations that
no action be taken. The USTR shall also
forward to the President any
documentation necessary to implement
the recommended proposed action or
actions to modify the ATPA.

(e) In considering whether to
recommend any proposed action to
modify the ATPA, the Andean
Subcommittee, on behalf of the TPSC,
TPRG, or the NSC committee process,
shall review all relevant information
submitted in connection with a petition
or otherwise available.

§2016.2 Timetable for reviews.

Beginning in calendar year 2003,
reviews of pending petitions shall be
conducted at least once each year,
according to the following schedule,
unless otherwise specified by Federal
Register notice:

(a) September 15: Deadline for
submission of petitions for review;

(b) On or about December 1: Federal
Register announcement of the results of
the preliminary review;

(c) December/January: Written
comments submitted and a public
hearing held on any proposed actions;

(d) February/March: Preparation of
recommendations to the President,
Presidential decision, and
implementation of Presidential
decision.

§2016.3 Publication regarding requests.
Following the Presidential decision
and, where required, the publication of

a Presidential proclamation modifying
the ATPA in the Federal Register, USTR
will publish a summary of the decisions
made in the Federal Register, including:

(a) For petitions upon which
decisions were made, a description of
the outcome of the review; and

(b) A list of petitions upon which no
decision was made, and thus which are
pending further review.

§2016.4 Information open to public
inspection.

With the exception of information
subject to § 2016.5, any person may,
upon request, inspect in the USTR
Reading Room:

(a) Any written petition, comments, or
similar submission of information made
pursuant to this part; and

(b) Any stenographic record of any
public hearings held pursuant to this
part.

§2016.5 Information exempt from public
inspection.

(a) Information submitted in
confidence shall be exempt from public
inspection if it is determined that the



Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003/Rules and Regulations

5545

disclosure of such information is not
required by law.

(b) A party requesting an exemption
from public inspection for information
submitted in writing shall clearly mark
each page “BUSINESS
CONFIDENTIAL” at the top, and shall
submit a non-confidential summary of
the confidential information. Such
person shall also provide a written
explanation of why the material should
be so protected.

(c) A request for exemption of any
particular information may be denied if
it is determined that such information is
not entitled to exemption under law. In
the event of such a denial, the
information will be returned to the
person who submitted it, with a
statement of the reasons for the denial.

Bennett M. Harman,

Acting Assistant United States Trade
Representative for the Americas.

[FR Doc. 03—2705 Filed 2—3-03; 8:45 am]
BILLING CODE 3190-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 30, and 190

RIN 3038-AB31

Denomination of Customer Funds and
Location of Depositories

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is adopting a new Rule 1.49
that permits futures commission
merchants and derivatives clearing
organizations, under certain conditions,
to deposit customer funds in foreign
depositories and in certain currencies
other than United States dollars. The
Commission is also adopting an
amendment to Appendix B of its
bankruptcy rules that governs the
distribution of property where the
bankrupt futures commission merchant
or derivatives clearing organization
maintains customer property in
depositories outside the United States or
in a foreign currency. This new
distributional framework is intended to
assure that customers whose funds are
held in a United States depository will
not be adversely affected by a shortfall
in the pool of funds held in a depository
outside the United States that is due to
the sovereign action of a foreign
government or court. The rule replaces
Financial and Segregation Interpretation
No. 12.

EFFECTIVE DATE: March 6, 2003.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Deputy Director,
Compliance and Registration Section, or
Michael A. Piracci, Attorney-Advisor,
Division of Clearing and Intermediary
Oversight, and for further information
regarding amendments to appendix B of
part 190, contact Robert B. Wasserman,
Associate Director, Division of Clearing
and Intermediary Oversight, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone:
(202) 418-5430.

SUPPLEMENTARY INFORMATION:

I. Background

One of the most important functions
of the Commodity Exchange Act (the
“Act”)! and the rules thereunder is the
protection of customer funds. Section
4d(a)(2) of the Act requires that every
futures commission merchant (“FCM”):

Treat and deal with all money, securities,
and property received by such person to
margin, guarantee, or secure the trades or
contracts of any customer of such person, or
accruing to such customer as the result of
such trades or contracts, as belonging to such
customer. Such money, securities, and
property shall be separately accounted for
and shall not be commingled with the funds
of such commission merchant or be used to
margin or guarantee the trades or contracts,
or to secure or extend the credit, of any
customer or person other than the one for
whom the same are held.

Prior to 1988, the Commission, and its
predecessor agency, the Commodity
Exchange Authority, had construed this
provision to require that customer funds
deposited with an FCM relating to
trading on a domestic exchange be held
in the United States (“U.S.”), unless the
funds were being held for a foreign-
domiciled customer.2 In light of the
growing internationalization of the
futures and options markets, the
Commission in 1988 issued Financial
and Segregation Interpretation No. 12
(“Interp. 12”),3 which provided that,
under certain conditions, an FCM may
deposit segregated funds of customers

17 U.S.C. 1 et seq (2000).

2 See Commodity Exchange Authority
Administrative Determination No. 238 (Sep. 4,
1974); see also Foreign Options and Foreign Futures
Transactions, 51 FR 12104, note 36 (Apr. 8, 1986);
Leverage Transactions, [1982—1984 Transfer Binder]
Comm. Fut. L. Rep. { 21,742 at p. 26,952, note 52
(May 25, 1983).

3Financial and Segregation Interpretation No.
12—Deposit of Customer Funds in Foreign
Depositories, 53 FR 46911 (Nov. 21, 1988). The
document was published in the Federal Register as
a Statement of Agency Interpretation. It was also
published in the Commodity Futures Law Reporter
at 9 7122 together with a series of Financial and
Segregation Interpretations issued by the
Commission’s Division of Trading and Markets.

domiciled in the U.S. in foreign
depositories.

As stated above, when the
Commission issued Interp. 12, it noted
that the change in the Commission’s
interpretation concerning appropriate
depositories for segregated customer
funds was appropriate “in light of the
growing internationalization of the
futures and option markets.”4 In the
more than 14 years since Interp. 12 was
issued, the futures and options markets,
along with almost all other segments of
the business world, have seen greater
internationalization. As a result, there is
an increased need and desire of certain
customers to be able to more easily
conduct business in currencies other
than the U.S. dollar.

In the Commodity Futures
Modernization Act of 2000 (the
“CFMA”),5 Congress noted that
“regulatory impediments to the
operation of global interests can
compromise the competitiveness of
[U.S.] business” and that regulatory
policy should be “flexible to account for
rapidly changing derivatives industry
practices.”’® Due to restrictions placed
on holding segregated funds offshore,
U.S. markets and futures professionals
may find themselves at a disadvantage
to their foreign competitors. One of the
purposes of the CFMA is to “enhance
the competitive position of [U.S.]
financial institutions and financial
markets.””

Based upon the foregoing, on August
7, 2002, the Commission proposed the
rule being adopted herein.? The
Commission received two comment
letters on the proposed rule. The
commenters were the National Futures
Association (“NFA”), a registered
futures association, and the Futures
Industry Association (“FIA”), an
industry trade association. Both
commenters stated that they supported
the proposed rule and amendments, but
each suggested certain changes and
clarifications that they believed would
be appropriate. These suggestions, along
with the Commission’s assessment of
these suggestions, are discussed more
fully in conjunction with the discussion
of the appropriate section of the rule
and amendments.

4]d. at 46912.

5 Appendix E of Pub. L. 106-554, 114 Stat. 2763
(2000).

6 Section 126(a) of the CFMA.

7 Section 2(8) of the CFMA.

867 FR 52641 (Aug. 13, 2002).
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II. The New Rule and Amendments
A. New Rule 1.49
1. Definitions

In the proposed rule, the Commission
had defined the terms “non-money
center country” and ‘“‘non-money center
currency.” These terms, however, were
not used elsewhere in Rule 1.49.
Accordingly, the Commission is not
including these definitions in the final
rule.

2. Permissible Currencies

The Commission is adopting Rule
1.49 to provide that FCM obligations
owed to customers shall be held in: (1)
U.S. dollars; (2) a currency in which
funds were deposited by the customer,
or converted to at the request of the
customer, to the extent of such deposits
and conversions; or (3) a currency in
which funds have accrued to the
customer as a result of trading on a
designated contract market or registered
derivatives transaction execution
facility (“DTF”’). Any customer may
deposit foreign currency with an FCM if
the FCM permits it, not just those
customers trading contracts priced and
settled in a foreign currency.

As noted above, the
internationalization of the futures
markets has resulted in customers who,
for many different reasons, want funds
denominated in currencies other than
the U.S. dollar. If a customer or
prospective customer of an FCM prefers
to deposit funds with an FCM in a
currency other than the U.S. dollar, or
to convert funds from one currency to
another, the FCM should not be
prevented from accepting or holding
funds in the preferred currency of the
customer or prospective customer.

An FCM may not convert customer
funds from one currency to another
without customer authorization. An
account agreement could provide,
however, that by placing an order in a
contract settled in a particular currency,
a customer agrees to convert to the
appropriate currency funds sufficient to
meet the applicable margin requirement.
Under Rule 1.49(b)(2), an FCM is
required to prepare and maintain a
written record each time customer funds
are converted from one currency to
another. The record must include the
date the transaction was executed, the
currencies converted, the amount
converted, and the resulting amount.
The FCM is also required to make the
information contained in this record
available to the customer upon the
customer’s request. Additionally, the
Commission noted in the proposing
release that, pursuant to Rule 1.33(a),

the FCM must include this information
in the monthly statements provided to
the customer.

FIA noted that FCMs frequently
execute multiple transactions on behalf
of a customer throughout a trading day.
NFA noted that FCMs will often execute
foreign currency transactions using
bunched orders that combine orders
involving multiple customers, multiple
counterparties, and multiple
transactions. To provide detailed
information regarding each transaction
on the customer’s monthly statement
would impose a significant burden on
the FCM. FIA asked that the
Commission confirm its view that
providing the required information on
the monthly statement in the aggregate
rather than with respect to each
transaction would be sufficient to meet
the FCM’s obligation under Rule 1.33.
The Commission concurs that such a
procedure would fulfill the FCM’s
obligation under Rule 1.33. As noted in
the FIA comment letter, to be in
compliance with Rule 1.49(b)(2), an
FCM must be able to prepare a report
that provides the details of individual
transactions upon a customer’s request.

Another aspect of the
internationalization of the futures and
options markets is the increasing
number of contracts offered on foreign
financial instruments and indices.
These contracts are priced and settled in
the currency of the underlying
instrument or index. Accordingly,
accruals resulting from trading in such
instruments will be in currency other
than U.S. dollars. Under the rule, such
accruals may be held in the applicable
currency. A customer, of course, may
request that such accruals be converted
to U.S. dollars.

Pursuant to Interp. 12, customers had
to authorize the deposit of foreign
currency funds into foreign depositories
as part of a subordination agreement.
The Commission is eliminating this
written authorization requirement. If a
customer deposits funds with an FCM
in a currency other than U.S. dollars, or
requests a conversion of funds to a non-
U.S. dollar currency, the customer will
be aware of the fact that the funds are
being held in a currency other than U.S.
dollars. With regard to funds other than
U.S. dollars that are held for margin or
have accrued to the customer as a result
of trading in contracts priced and settled
in a non-U.S. currency, the Commission
notes that the specifications for
contracts traded on designated contract
markets are widely known and generally
available.® Accordingly, when a

9 Section 5(b)(7) of the Act and Section 5a(d)(4)
of the Act require contract markets and derivatives

customer trades in a futures or options
contract that is priced and settled in a
currency other than U.S. dollars, a
customer should be aware that the
margin for and accruals from such
trading may be held in the applicable
currency.

In the proposing release, the
Commission noted “that if a customer
has previously not traded in contracts
that are priced and settled in a currency
other than U.S. dollars, a firm should
inform the customer if the accruals from
the trades will be held in a currency
other than U.S. dollars.”10 NFA and FIA
both objected to this statement, as they
believed it seemed to impose disclosure
obligations beyond those under
Commission Rule 1.55.11 It was not the
Commission’s intention to impose a
disclosure obligation with respect to
such customers and such contracts.
Rather, as suggested by FIA in its letter,
the Commission “intended solely to
caution FCMs to consider whether they
should make such disclosure” by taking
into consideration the facts and
circumstances of the particular
customer.

3. Location of Depositories

The rule permits an FCM or
derivatives clearing organization
(“DCO”) to hold customer funds of any
denomination in the U.S. or in any
money center country (Canada, France,
Italy, Germany, Japan, and the United
Kingdom). Hence, customer funds of
any denomination could be held in any
of the Group of Seven (“G7”) countries.
The G7 countries represent the world’s
largest industrial democracies.
Representatives from these countries
meet several times a year to coordinate
their cooperation on issues of economic
policy. In this regard, the U.S. and its
financial regulatory agencies have had
successful cooperation with the
respective financial regulatory agencies
of these countries.

Both NFA and FIA indicated a desire
to have the definition of a money center
country expanded. NFA suggested that
the definition include “other locations
with stable currencies and other indicia
that customer funds will be relatively
secure.” The Commission has decided
not to expand the definition in this
manner. The Commission believes that
the establishment of a broad and

transaction execution facilities, respectively, to
make contract specifications publicly available. For
example, the specifications for contracts traded on
the Chicago Mercantile Exchange are available on
its Web site at: http://www.cme.com.

1067 FR at 52643. (Emphasis added).

11Rule 1.55 permits FCMs to open an account for
an “institutional customer”” without first furnishing
the customer with a disclosure statement.
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subjective standard, as suggested by
NFA, would be unwieldy in practice
and could require the Commission to
expend significant resources. To make a
determination as suggested by NFA
would require the Commission to
conduct a broad evaluation of, among
other things, a country’s banking,
monetary, and economic policies and
systems.

FIA suggested that the Commission
expand the definition to include any
country with which the Commission has
an information sharing arrangement.
When the Commission enters into an
information sharing arrangement with
another country, it does not undertake
a complete analysis of the country’s
laws, policies, and systems, as they
would pertain to the holding of
customer funds. Moreover, a country
may deny sharing information with the
Commission under these arrangements
if, among other things, it would
constitute a violation of applicable laws.
Accordingly, the Commission has
decided not to extend the definition of
money center country as suggested by
FIA.

In addition to the money center
countries, an FCM or DCO also could
hold any particular currency in the
country of origin of that currency,2
except that customer funds may not be
held in any of the restricted countries
subject to sanctions by the Office of
Foreign Assets Control (“OFAC”) of the
U.S. Department of Treasury.13

Proposed Rule 1.49(c)(3) provided
that funds could be held outside the
U.S. only to the extent specifically
authorized by the customer. It further
required the FCM to make and maintain
a written record detailing the terms and
conditions of any such authorization.
For the reasons explained below, the
Commission has significantly revised
paragraph (c). As revised, paragraph (c)
makes clear that customer consent will
be required only when customer funds
are held outside of the U.S. in a
jurisdiction other than a money center
country or the country of origin of the
currency.

As discussed above, an FCM or DCO
may hold customer segregated funds in
the following denominations: (1) In U.S.
dollars; (2) in the currency deposited by
the customer or converted at the
customer’s request; or (3) in the
currency in which funds have accrued
to the customer as the result of trading
on a U.S. contract market or registered

12For the Euro, the country of origin includes any
country that is a member of the European Union
and has recognized the Euro as its official currency.

13 The list of restricted countries may be viewed
on OFAC’s Web site at http://www.ustreas.gov/ofac.

DTF. In the absence of customer
instructions to the contrary, the
Commission believes that a customer
that deposits funds with an FCM or
DCO in a foreign currency or requests
that the funds on deposit be converted
to a foreign currency should assume that
the currency will be held in an account
outside of the U.S. in the currency’s
country of origin. Similarly, accruals in
a foreign currency should also be
deemed to be held in the country of
origin.?* Consequently, the Commission
has concluded that requiring an FCM or
DCO to obtain a customer’s consent to
hold a foreign currency in the
currency’s country of origin is
unnecessary.

With respect to money center
countries, the Commission has
previously determined that customer
segregated funds denominated in a
foreign currency may be held in a
money center country. As the
Commission noted in proposing Rule
1.49:

The G7 countries represent the world’s
largest industrial democracies. Furthermore,
representatives from these countries meet
several times a year to coordinate their
cooperation on issues of economic policy. In
this regard, the United States and its
financial regulatory agencies have had
successful cooperation with the respective
financial regulatory agencies of these
countries.

In these circumstances and in the
absence of customer instructions to the
contrary, the Commission believes that
it would be appropriate for an FCM or
DCO to hold customer funds
denominated in a foreign currency in a
money center country without receiving
the customer’s prior consent.

Because funds held outside of the
U.S. other than in the currency’s
country of origin or a money center
country might pose different risks and
different operational costs and benefits,
the Commission believes that the
customer must be able to choose
whether, and to what extent, to incur
such risks and costs. The Commission,
however, is not establishing a particular
format that a customer authorization
must follow. A customer may authorize
the holding of funds outside the U.S., a
money center country, or in a country
other than the currency’s country of
origin, in writing or orally.15
Authorization may be satisfied where a
customer fails to object when informed
that the customer’s funds will be held
outside the U.S., a money center

14 As noted earlier, a customer may request that

any such accruals be converted to U.S. dollars.

15 See Peltz v. SHB Commodities, Inc., 115 F.3d
1082 (2d Cir. 1997); [1996—1998 Transfer Binder]
Comm. Fut. L. Rep. (CCH) {27,052.

country, or in a country other than the
currency’s country of origin. Moreover,
the Commission notes that, just as under
Rule 1.49(b)(1)(ii) regarding the
conversion of customer funds,
authorization may be obtained as part of
the account agreement.

The rule does not require that a
separate customer signature be obtained.
Rule 1.49(c) simply requires that an
FCM make and maintain a
contemporaneous written record of any
customer authorization to hold funds
outside the U.S. in a country other than
the currency’s country of origin or a
money center country. An FCM may
choose to comply with this requirement
in whatever manner it finds easiest. An
FCM, if it chooses, may comply with
this requirement as part of the account
opening documents or, if done orally, by
making a written memorandum or
notation to be placed in the customer’s
file. The confirmation statement
required pursuant to Commission Rule
1.33(b) may serve the purpose of
meeting the requirement of a written
record under Rule 1.49(c). If, after
receiving the confirmation statement,
the customer objects to the transaction,
the FCM must, of course, take steps to
address the customer’s concerns.

FCMs and DCOs should also be aware
that the Financial Action Task Force
(“FATF”’) of the Organization for
Economic Co-Operation and
Development maintains a list of non-
cooperative countries or territories with
respect to anti-money laundering
programs and that the Secretary of the
Treasury may designate, in accordance
with Section 311 of the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism (“USA
PATRIOT”) Act of 2001,16 certain
countries as areas of primary money
laundering concern.” Before holding
any customer funds in a depository in
any of these countries or territories,
FCMs and DCOs should undertake due
diligence to assure themselves that the
depository is reputable, has appropriate
operational systems to safeguard
customer funds, and has an adequate
program to deter money laundering. 18

16 Pub. L. 107-56; 115 Stat. 272 (2001).

17 The list of non-cooperative countries and
territories may be viewed on FATF’s Web site at:
http://www1.oecd.org/fatf/. Countries that have
been designated by the Secretary of the Treasury as
being of primary money laundering concern may be
viewed on the Department of Treasury Web site at:
http://www.ustreas.gov.

180On April 23, 2002, the Commission approved
NFA Compliance Rule 2-9(c) and a related
Interpretive Notice that set forth minimum
standards for anti-money laundering programs of
NFA FCM members.
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4. Qualifications of Depositories

The Commission proposed that, if the
depository is located in the U.S., it must
be: (1) A bank or trust company; (2) an
FCM registered with the Commission; or
(3) a DCO. The Commission also
proposed that, if the depository is
located outside the U.S., it must be: (1)
A bank or trust company that has (a) in
excess of $1 billion in regulatory capital,
or (b) commercial paper or long-term
debt rated in the highest rating category
by at least one nationally recognized
statistical rating organization (where the
bank or trust company is part of a
holding company system, the holding
company may satisfy the rating
criterion); (2) an FCM registered with
the Commission; or (3) a DCO.

Both NFA and FIA noted that, under
Commission Rule 30.7, a bank located
outside the U.S. is recognized as a
permitted depository if its commercial
paper or long-term debt is rated in one
of the two highest rating categories.?
NFA and FIA urged the Commission to
make Rule 1.49 consistent with Rule
30.7. The Commission has determined
that this is appropriate. Accordingly, the
final rule will permit the use of a bank
outside the U.S. whose commercial
paper or long-term debt is rated in one
of the two highest rating categories of a
nationally recognized statistical rating
organization. The term ‘“‘nationally
recognized statistical rating
organization” as used in this release
refers to those rating organizations
designated as such by the Securities and
Exchange Commission (“SEC”).20
Although the Commission did not
receive any comments on this point, in
order to avoid any possible confusion,
the Commission wishes to make clear
that when using the term “‘nationally
recognized statistical rating
organization” in Rules 1.49 and 30.7, it
refers to a rating organization designated
as a “‘nationally recognized statistical
rating organization” by the SEC.

NFA asked the Commission to
confirm that, under Rule 1.49, funds for
the trading of security futures could be
deposited with an FCM registered
pursuant to Section 4f(a)(2) of the Act.2?
The Commission confirms that an FCM
registered pursuant to Section 4f(a)(2)
would be a qualified depository for

19 See CFTC Advisory 87-5, [1987-1990 Transfer
Binder] Comm. Fut. L. Rep. (CCH) { 23,997 (Dec.
3,1987).

20 See, e.g., 17 CFR 240.15c3-1; see also 17 CFR
§270.2a—7(a)(17).

21 Section 4f(a)(2) of the Act provides for notice-
registration of securities broker-dealers whose only
futures-related activity involves security futures
products. See also, 66 FR 43080 (Aug. 17, 2001).

security futures funds under Rule
1.49.22

Only depositories that provide the
FCM or DCO with the written
acknowledgment required under
Commission Rules 1.20 or 1.26 may
hold customer funds required to be
segregated.23 However, a DCO acting as
a depository does not need to provide
an acknowledgment letter to an FCM
where the DCO’s rules provide for the
segregation of funds held on behalf of
customers.24

5. Segregation Requirements

As noted above, protection of
customer funds is one of the most
important purposes of the Act and the
Commission’s regulations. Customer
funds must be segregated so as to assure
that the obligations owed to customers
will be met. Through segregation,
customer funds are readily identifiable
in the event that a registrant becomes
insolvent. Accordingly, Rule 1.49
requires that the FCM or DCO, at the
close of each business day, have in
segregated accounts on behalf of its
customers sufficient U.S. dollars held in
the U.S. to meet all U.S. dollar
obligations and sufficient funds in each
other currency to meet obligations in
such currency with certain permitted
substitutions. The segregation
requirements of the rule are meant to
ensure that FCMs and DCOs maintain
enough funds, and in the appropriate
currency, to meet the obligations owed
to customers.

As noted, the rule permits limited
substitutions among currencies. U.S.
dollars held in the U.S. may be used to
meet obligations denominated in any
other currency. Money center currencies
and U.S. dollars held in money center
countries may be held to meet
obligations denominated in currencies
other than the U.S. dollar. In essence,
three tiers of currencies have been

22 The Commission notes that FCMs registered
pursuant to Section 4f(a)(2) may only accept such
funds in accordance with any applicable rules
promulgated by the SEC.

23 Commission Rule 1.20 provides that, when an
FCM or DCO deposits customer funds with a
depository, the FCM or DCO must obtain and retain
a written acknowledgement from the depository
that it was informed that the funds are subject to
the provisions of the Act and Commission
regulations. Rule 1.26 requires an FCM or DCO to
obtain such an acknowledgment in regard to the
deposit of instruments purchased with customer
funds as described under Rule 1.25.

24 See 65 FR 77993, 78009-13 (Dec. 13, 2000)
(amending, among other things, Rules 1.20 and 1.26
to provide that a DCO acting as a depository does
not need to provide an acknowledgement letter
where the DCO’s rules provide for the segregation
of funds held on behalf of customers); 65 FR 82270
(Dec. 28, 2000) (moving forward the effective date
of the amendments to Rule 1.20 and 1.26 to
December 28, 2000).

established, U.S. dollars held in the U.S.
(“Tier I'’), U.S. dollars and money
center currencies held in money center
countries or money center currencies
held in the U.S. (“Tier II”’), and
currencies other than U.S. dollars and
money-center currencies (“Tier III"”’).
Tier I currency could be used for any
obligation. For U.S. dollar obligations to
customers, only Tier I currency could be
used. Tier II currencies could be used
for any obligation except U.S. dollars.
Tier III currencies could only be used
for obligations denominated in that
particular currency.

B. Recordkeeping

The Commission is also amending
Rule 1.32 to require FCMs to compute
segregated funds on a currency-by-
currency basis if they are held in other
than U.S. dollars, in accordance with
new Rule 1.49. Under Rule 1.49,
customer funds may be held in the U.S.,
a money center country, or the country
of origin of the currency. Rule 1.49 also
would require FCMs and DCOs that
hold funds in foreign currency or
offshore to maintain records sufficient
to demonstrate compliance with the
additional segregation requirements set
forth in Rule 1.49(e).

C. Bankruptcy

In Interp. 12, the Commission noted
two types of risk associated with
holding funds offshore that might result
in customers failing to fully recover
segregated funds, either upon demand
or in a bankruptcy or receivership, (1)
currency risk and (2) location risk.25

Currency risk is the risk of currency
exchange rate fluctuations. This can be
a concern where an FCM is in
bankruptcy or receivership and it holds
deposits denominated in currencies
other than U.S. dollars. Due to changes
in currency exchange rates, the size of
the pool of funds available for
distribution to customers and the size of
claims against the funds may vary from
day to day while the bankruptcy is
pending, thereby exposing customers
with U.S. dollar-denominated claims to
currency risk.26

Location risk is the risk that funds
held in a foreign depository might not
be fully recoverable by a customer upon
demand or in the event of bankruptcy or
receivership. It includes the risk that
foreign depositories may not be
cooperative with the Commission
concerning questions of compliance
with segregation requirements, or that a
foreign court might refuse to enforce

2553 FR at 46912.

26 See 53 FR at 46915 (providing an example of
currency risk).
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provisions of the Commission’s rules
that prohibit a foreign depository from
offsetting obligations of an FCM against
customer funds. There is also a risk that,
in the event of an FCM becoming
insolvent, deposits at a foreign
depository might be subject to an
insolvency regime that is different from
U.S. bankruptcy law. Additionally, a
foreign government might limit the
availability of funds by freezing or
confiscating assets held within its
jurisdiction or taking actions that affect
its currency, even if the assets are
located in the U.S.27

Pursuant to Interp. 12, before placing
a customer’s funds offshore, an FCM
had to obtain from the customer a
subordination agreement. In the
agreement, the customer consented to
the subordination of claims concerning
funds held offshore or in a foreign
currency to the claims of customers
whose funds are held in U.S. dollars or
in other currencies in the event the FCM
was placed in bankruptcy or
receivership and there were insufficient
funds available for distribution from the
funds held in that particular currency to
satisfy customer claims against those
funds. The subordination agreement
was meant to protect customers whose
funds were held in the U.S. and
denominated in U.S. dollars from both
currency and location risk that might
result in customers receiving less than
their pro-rata share of funds.

In Interp. 12, the Commission stated
that “currency risk is similar to the
price risk which can occur in cases
where an FCM becomes insolvent while
holding customer deposits in forms
which fluctuate in value,” using the
example of Treasury securities.28 The
Commission noted, however, that there
were distinctions between price risk and
currency risk, such that it was more
equitable to spread the price risk among
all customers in the event of a
bankruptcy than it was the currency
risk. First, the Commission indicated
that all customers had the opportunity
to post Treasury securities as margin,
but under Interp. 12 only customers
trading certain contracts could post
foreign currency. Second, shortfalls in
foreign currency accounts were more
likely because of sovereign or location
risk. Third, it would be easier and
quicker for a trustee or receiver to
convert Treasury securities held in the

27 Presumably, certain sovereign action of a
foreign government could affect foreign currency
even if held in the U.S. Any discussion of sovereign
risk herein pertains to non-U.S. currency, wherever
held.

2853 FR at 46915, note 22.

U.S. to cash than to convert foreign
currency held offshore into U.S. dollars.

Under Rule 1.49, subject to exchange
margin rules, any customer may deposit
foreign currency with an FCM, not just
those trading certain contracts, provided
the FCM is willing to accept foreign
currency. In effect, such deposits would
be similar to a customer depositing U.S.
Treasury securities, which is currently
permitted. In the case of a customer who
deposits U.S. Treasury securities with
an FCM to satisfy margin, there exists a
price and liquidity risk related to the
time it would take to convert those
securities into U.S. dollars. Similarly,
customer funds held in a foreign
currency create an exposure during the
time in which it takes to convert those
currencies into U.S. dollars. As with
converting U.S. Treasury securities,
converting foreign currency into U.S.
dollars, particularly those involving
money center countries, is not
extremely difficult. As a result, the
Commission believes spreading
currency risk among all customers is no
less equitable than spreading price risk
among all customers. Additionally, as
discussed below, the rule and the
amendment to Appendix B of the
Commission’s bankruptcy rules limit
sovereign risk and protect customers
who deposit U.S. dollars from being
adversely affected due to the sovereign
action of a foreign government or court,
including the effect of a non-U.S.
insolvency regime. As a result, the
Commission believes spreading
currency risk among all customers is no
less equitable than spreading price risk
among all customers.

In adopting the new rule, the
Commission has sought to address many
aspects of currency and location risks
through the safeguards discussed above.
One aspect of location risk that remains,
however, is sovereign risk. This is the
risk that the actions of a foreign
government or court might result in a
shortfall in segregated funds.

To address sovereign risk, the
Commission is amending Framework 2
of Appendix B of its bankruptcy rules to
govern the distribution of customer
funds segregated pursuant to the Act
and Commission rules thereunder, held
by an FCM or DCO in a depository
outside the U.S. or in a foreign
currency.2? The maintenance of

29 The current Framework 2 sets forth a plan for
distribution in the case of trades made on the
Chicago Board of Trade-London International
Financial Futures and Options Exchange Link
(“Link”). Since the Link ceased operations in 1997,
there is no need to maintain the existing Framework
2. Accordingly, the Commission is replacing the
existing Framework 2 related to the Link with a
new Framework 2 that addresses U.S. held

customer funds in a depository outside
the U.S. or denominated in a foreign
currency would result, in certain
circumstances, in the reduction of
customer claims for such funds. For
purposes of the bankruptcy convention,
sovereign action of a foreign government
or court would include, but not be
limited to, the application or
enforcement of statutes, rules,
regulations, interpretations, advisories,
decisions, or orders, formal or informal,
by a federal, state, or provincial
executive, legislature, judiciary, or
government agency. Commission staff
was asked whether the devaluation of a
currency by government decree would
be considered a sovereign action. The
Commission believes such a decree
would be a sovereign action for
purposes of this bankruptcy convention.
The Commission recognizes that it is
impossible to envision every possible
sovereign action. The Commission has
purposely defined sovereign risk
broadly so as to afford the bankruptcy
trustee the ability to exercise its
discretion and judgment to fully
effectuate the purpose of this
bankruptcy convention.

If an FCM filed, or had filed against
it, a petition in bankruptcy and
maintained customer funds in a
depository located in the U.S. in a
currency other than U.S. dollars, or in
a depository outside the U.S., the
following allocation procedure will be
used to calculate the claim of each
customer. After reducing each
customer’s claim by the percentage of
the shortfall that is not attributable to
sovereign action, certain customer
claims will be further reduced based
upon their exposure to loss attributable
to sovereign action. This framework is
designed to prevent a shortfall in funds
held outside the U.S. or in a currency
other than U.S. dollars resulting from
the sovereign action of a foreign
government or court from adversely
affecting customers whose funds are
held in U.S. dollars or in the U.S. or in
a currency or a country other than the
one undertaking the sovereign action
resulting in the shortfall.

NFA, in its comment letter, asked
what would happen if a bankruptcy
proceeding is commenced while a firm
is in the process of converting customer
funds between currencies. As noted in
the framework, the first step to be taken
in the event of a bankruptcy is to
convert each customer’s claim in each
currency to U.S. Dollars at the exchange
rate in effect on the Final Net Equity
Determination Date as defined in

segregated funds and non-U.S. held segregated
funds.
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Commission Rule 190.01(s). Customer
funds will be converted to U.S. Dollars
from whatever currency in which the
customer’s funds are denominated as of
the close of business on the Final Net
Equity Determination Date.

The Commission has drafted the
bankruptcy convention as a means to
give prospective bankruptcy trustees a
certain amount of direction in the event
of a bankruptcy involving customer
funds denominated in currencies other
than U.S. Dollars and held in
depositories located throughout the
world. Such a bankruptcy, however, is
likely to be extremely complicated and
it is impossible to anticipate every
factual variant. Accordingly, the
Commission, in adopting this
bankruptcy convention, has endeavored
to avoid undermining the ability of the
trustee to use his or her own discretion
and judgment as required by the
particular facts of each bankruptcy.

The rule and the framework to the
bankruptcy appendix address the risks
associated with holding customer funds
outside the U.S. or in currencies other
than U.S. dollars. Accordingly, the
requirement that each customer who
seeks to have funds held outside the
U.S. must execute a separate
subordination agreement has been
eliminated.

III. Comments Regarding the Location
of Foreign Futures or Foreign Options
Secured Amount

In the proposal, the Commission
asked for comments as to whether, in
light of the proposed rules, Rule 30.7
should also be amended to expand the
types of depositories at which an FCM
may hold the funds of foreign futures or
options customers. Only NFA provided
comments as to the expansion of Rule
30.7. NFA indicated its belief that Rule
30.7 should be expanded to include all
depositories permitted under Rule
1.49(d)(3), as well as those already
permitted under Rule 30.7. The
Commission agrees. Accordingly, Rule
30.7 will be amended to provide that the
funds of foreign futures or options
customers may, in addition to those
depositories already enumerated, be
held at a bank or trust company outside
the U.S. that has in excess of $1 billion
of regulatory capital or whose
commercial paper or long-term debt
instrument, or if part of a holding
company system, its holding company’s
commercial paper or long-term debt
instrument, is rated in one of the two
highest rating categories by at least one
nationally recognized statistical rating
organization.

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”)30 requires that agencies, in
proposing rules, consider the impact of
those rules on small businesses. The
Commission has previously established
certain definitions of “small entities” to
be used by the Commission in
evaluating the impact of its rules on
such entities in accordance with the
RFA.31 The Commission has previously
determined that FCMs are not small
entities for the purpose of the RFA.32
Additionally, the Commission has
determined that DCOs are not small
entities for purposes of the RFA.33 The
Commission notes that no comments
were received from the public on the
RFA and its relation to the new rule and
rule amendments.

B. Paperwork Reduction Act

This rulemaking contains information
collection requirements. As required by
the Paperwork Reduction Act of 1995,
44 U.S.C. 3507(d), the Commission has
submitted a copy of the new rule and
rule amendments to the Office of
Management and Budget (OMB) for its
review. No comments were received in
response to the Commission’s invitation
in the proposed rules to comment on
any potential paperwork burden
associated with this regulation.

C. Cost-Benefit Analysis

Section 15(a) of the Act, as amended
by Section 119 of the CFMA, requires
the Commission to consider the costs
and benefits of its action before issuing
a new regulation under the Act. By its
terms, Section 15(a) as amended does
not require the Commission to quantify
the costs and benefits of a new
regulation or to determine whether the
benefits of the regulation outweigh its
costs. Rather, Section 15(a) simply
requires the Commission to “‘consider
the costs and benefits” of its action.

Section 15(a) of the Act further
specifies that costs and benefits shall be
evaluated in light of five broad areas of
market and public concern: protection
of market participants and the public;
efficiency, competitiveness, and
financial integrity of futures markets;
price discovery; sound risk management
practices; and other public interest
considerations. Accordingly, the
Commission could in its discretion give
greater weight to any one of the five
enumerated areas and could in its

305 U.S.C. 601 et seq.

3147 FR 18618 (April 30, 1982).

3247 FR at 18619.

3366 FR 45604, 45609 (Aug. 29, 2001).

discretion determine that,
notwithstanding its costs, a particular
rule was necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

The new rule and rule amendments
are intended to provide greater
flexibility for FCMs, DCOs, and their
customers in their methods of doing
business. The Commission is
considering the costs and benefits of
these rules in light of the specific
provisions of Section 15(a) of the Act:

1. Protection of market participants
and the public. To protect market
participants and the public, the rule
requires that depositories used to hold
customer funds meet certain
requirements to assure that customer
funds are dealt with properly.
Additionally, the rule includes a new
framework to the bankruptcy appendix
to protect customer funds held in U.S.
dollars in the U.S. from being diluted if
there is an insufficiency in the funds
held outside the U.S. or in a currency
other than U.S. dollars due to the
sovereign action of a foreign government
or court.

2. Efficiency and competition. The
rules are expected to benefit
competition and market efficiency. The
rule will help to facilitate continued
international growth of the futures
industry by permitting customer funds
to be denominated in currencies other
than U.S. dollars and to be held in
offshore depositories.

3. Financial integrity of futures
markets and price discovery. The rule
should have no effect, from the
standpoint of imposing costs or creating
benefits, on the financial integrity or
price discovery function of the futures
and options markets.

4. Sound risk management practices.
The Commission in adopting the rule
and amendments has included risk-
limiting features, such as requiring
FCMs and DCOs to maintain sufficient
funds to meet obligations in each
currency, and requiring depositories to
meet certain criteria, including signing
an acknowledgment regarding the
segregation requirements under the Act
and Commission rules, to minimize the
risks to customer funds.

5. Other public interest
considerations. The rule and
amendments contained herein offer
greater opportunity for taking full
advantage of contracts being offered by
domestic designated contract markets
and registered DTF's and the ever
increasing internationalization of the
futures industry, while establishing
safeguards for customer funds.
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After considering these factors, the
Commission has determined to adopt
the rule and amendments discussed
above. The Commission invited public
comment on its application of the cost-
benefit provision. The Commission did
not receive any comments regarding the
application of the cost-benefit provision.

List of Subjects
17 CFR Part 1

Brokers, Commodity Futures,
Consumer protection.

17 CFR Part 30

Commodity Futures, Consumer
Protection

17 CFR Part 190

Bankruptcy, Reporting and
recordkeeping requirements.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 2(a)(1)(A), 4d, 8a(5),
and 20, 7 U.S.C. 2(a)(1)(A), 6d, 12a(5),
and 24, and 11 U.S.C. 362, 546, 548, 556
and 761-766, the Commission hereby
amends Chapter I of Title 17 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 6a, 6b, 6c,
6d, 6e, 6f, 6g, 6h, 6i, 6, 6k, 61, 6m, 6n, 60,
6p, 7,7a,7b, 8,9, 12, 12a, 12c, 13a, 13a-1,
16, 16a, 19, 21, 23, and 24, as amended by
the Commodity Futures Modernization Act of
2000, Appendix E of Pub. L. 106-554, 114
Stat. 2763 (2000).

2. Section 1.32 is amended by revising
paragraph (a) introductory text to read
as follows:

§1.32 Segregated account; daily
computation and record.

(a) Each futures commission merchant
must compute as of the close of each
business day, on a currency-by-currency

basis:
* * * * *

3. Section 1.49 is added to read as
follows:

§1.49 Denomination of customer funds
and location of depositories.

(a) Definitions. For purposes of this
section:

(1) Money center country. This term
means Canada, France, Italy, Germany,
Japan, and the United Kingdom.

(2) Money center currency. This term
means the currency of any money center
country and the Euro.

(b) Permissible denominations of
obligations. (1) Subject to the terms and
conditions set forth in this section, a
futures commission merchant’s
obligations to a customer shall be
denominated:

(i) In the United States dollar;

(ii) In a currency in which funds were
deposited by the customer or were
converted at the request of the customer,
to the extent of such deposits and
conversions; or

(iii) In a currency in which funds
have accrued to the customer as a result
of trading conducted on a designated
contract market or registered derivatives
transaction execution facility, to the
extent of such accruals.

(2)(1) A futures commission merchant
shall prepare and maintain a written
record of each transaction converting
customer funds from one currency to
another.

(ii) A written record prepared under
paragraph (b)(2)(i) of this section must
include the date the transaction was
executed, the currencies converted, the
amount converted, and the resulting
amount.

(iii) The information required under
paragraph (b)(2)(ii) of this section must
be provided to the customer upon the
customer’s request.

(c) Permissible locations of
depositories. (1) Unless a customer
provides instructions to the contrary, a
futures commission merchant or a
derivatives clearing organization may
hold customer funds:

(i) In the United States;

(ii) In a money center country; or

(iii) In the country of origin of the
currency.

(2) A futures commission merchant or
derivatives clearing organization may
hold customer funds outside the United
States, in a jurisdiction that is not a
money center country, or the country of
origin of the currency only to the extent
authorized by the customer, provided,
that the futures commission merchant or
derivatives clearing organization must
make and maintain a written record of
such authorization. Notwithstanding the
foregoing, in no event shall a futures
commission merchant or a derivatives
clearing organization hold customer
funds in a restricted country subject to
sanctions by the Office of Foreign Assets
Control of the U.S. Department of
Treasury.

(d) Qualifications for depositories. (1)
To hold customer funds required to be
segregated pursuant to the Act and
§§1.20 through 1.30, 1.32 and 1.36, a
depository must provide the depositing
futures commission merchant or
derivatives clearing organization with
the appropriate written

acknowledgment as required under
§§1.20 and 1.26.

(2) A depository, if located in the
United States, must be:

(i) A bank or trust company;

(ii) A futures commission merchant
registered as such with the Commission;
or

(iii) A derivatives clearing
organization.

(3) A depository, if located outside the
United States, must be:

(i) A bank or trust company:

(A) That has in excess of $1 billion of
regulatory capital; or

(B) Whose commercial paper or long-
term debt instrument or, if a part of a
holding company system, its holding
company’s commercial paper or long-
term debt instrument, is rated in one of
the two highest rating categories by at
least one nationally recognized
statistical rating organization;

(ii) A futures commission merchant
that is registered as such with the
Commission; or

(iii) A derivatives clearing
organization.

(e) Segregation requirements. (1) Each
futures commission merchant and each
derivatives clearing organization must,
as of the close of each business day,
hold in segregated accounts on behalf of
commodity or option customers:

(i) Sufficient United States dollars,
held in the United States, to meet all
United States dollar obligations; and

(ii) Sufficient funds in each other
currency to meet obligations in such
currency.

(2) Notwithstanding paragraph
(e)(1)(ii) of this section, assets
denominated in one currency may be
held to meet obligations denominated in
another currency as follows:

(i) United States dollars may be held
in the United States or in money center
countries to meet obligations
denominated in any other currency; and

(ii) Funds in money center currencies
may be held in the United States or in
money center countries to meet
obligations denominated in currencies
other than the United States dollar.

(3) Each futures commission merchant
and each derivatives clearing
organization shall make and maintain
records sufficient to demonstrate
compliance with this paragraph (e).

PART 30—FOREIGN FUTURES AND
FOREIGN OPTIONS TRANSACTIONS

4. The authority citation for Part 30
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6, 6¢ and 12a,
unless otherwise noted.

5. Section 30.7 is amended by revising
paragraph (c) to read as follows:
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§30.7 Treatment of foreign futures or
foreign options secured amount.
* * * * *

(c)(1) The separate account or
accounts referred to in paragraph (a) of
this section must be maintained under
an account name that clearly identifies
them as such, with any of the following
depositories:

(i) A bank or trust company located in
the United States;

(ii) A bank or trust company located
outside the United States:

(A) That has in excess of $1 billion of
regulatory capital; or

(B) Whose commercial paper or long-
term debt instrument or, if a part of a
holding company system, its holding
company’s commercial paper or long-
term debt instrument, is rated in one of
the two highest rating categories by at
least one nationally recognized
statistical rating organization; or

(C) As designated;

(iii) A futures commission merchant
registered as such with the Commission;

(iv) A derivatives clearing
organization;

(v) A member of any foreign board of
trade; or

(vi) Such member or clearing
organization’s designated depositories.

(2) Each futures commission merchant
must obtain and retain in its files for the
period provided in § 1.31 of this chapter
an acknowledgment from such
depository that it was informed that

Shortfall Percentage =

B. Allocation of Losses Not Attributable to
Sovereign Action

1. Reduce each customer’s claim by the
Shortfall Percentage.

II. Reduction in Claims for Sovereign Loss

A. Determination of Losses Attributable to
Sovereign Action (“‘Sovereign Loss”)

1. If any portion of a customer’s claim is
required to be kept in U.S. dollars in the U.S.,
that portion of the customer’s claim is not
exposed to Sovereign Loss.

2. If any portion of a customer’s claim is
authorized to be kept in only one location
and that location is:

a. The U.S. or a location in which there is
no Sovereign Loss, then that portion of the
customer’s claim is not exposed to Sovereign
Loss.

b. A location in which there is Sovereign
Loss, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

3. If any portion of a customer’s claim is
authorized to be kept in only one currency
and that currency is:

a. U.S. dollars or a currency in which there
is no Sovereign Loss, then that portion of the

such money, securities or property are
held for or on behalf of foreign futures
and foreign options customers and are
being held in accordance with the

provisions of these regulations.
* * * * *

PART 190—BANKRUPTCY

6. The authority citation for Part 190
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4a, 6¢, 6d, 6g, 7,
7a, 12,19, 23, and 24, and 11 U.S.C. 362, 546,
548, 556 and 761-766, unless otherwise
noted.

7. Part 190 is amended by revising at
the end of Appendix B, Framework 2 to
read as follows:

Appendix B to Part 190—Special
Bankruptcy Distributions

* * * * *

Framework 2—Special Allocation of
Shortfall to Customer Claims When
Customer Funds are Held in a Depository
Outside of the United States or in a Foreign
Currency

The Commission has established the
following allocation convention with respect
to customer funds segregated pursuant to the
Act and Commission rules thereunder held
by a futures commission merchant (“FCM”)
or derivatives clearing organization (“DCO”’)
in a depository outside the United States
(“U.S.”) or in a foreign currency. The
maintenance of customer funds in a
depository outside the U.S. or denominated

in a foreign currency will result, in certain
circumstances, in the reduction of customer
claims for such funds. For purposes of this
proposed bankruptcy convention, sovereign
action of a foreign government or court
would include, but not be limited to, the
application or enforcement of statutes, rules,
regulations, interpretations, advisories,
decisions, or orders, formal or informal, by a
federal, state, or provincial executive,
legislature, judiciary, or government agency.
If an FCM enters into bankruptcy and
maintains customer funds in a depository
located in the U.S. in a currency other than
U.S. dollars or in a depository outside the
U.S., the following allocation procedures
shall be used to calculate the claim of each
customer.

I. Reduction in Claims for General Shortfall

A. Determination of losses not attributable to
sovereign action

1. Convert each customer’s claim in each
currency to U.S. Dollars at the exchange rate
in effect on the Final Net Equity
Determination Date, as defined in § 190.01(s)
(the “Exchange Rate”).

2. Determine the amount of assets available
for distribution to customers. In making this
calculation, include customer funds that
would be available for distribution but for the
sovereign action.

3. Convert the amount of assets available
for distribution to U.S. Dollars at the
Exchange Rate.

4. Determine the Shortfall Percentage that
is not attributable to sovereign action, as
follows:

customer’s claim is not exposed to Sovereign
Loss.

b. A currency in which there is Sovereign
Loss, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

4. If any portion of a customer’s claim is
authorized to be kept in more than one
location and:

a. There is no Sovereign Loss in any of
those locations, then that portion of the
customer’s claim is not exposed to Sovereign
Loss.

b. There is Sovereign Loss in one of those
locations, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

c. There is Sovereign Loss in more than
one of those locations, then an equal share
of that portion of the customer’s claim will
be exposed to Sovereign Loss in each such
location.

5. If any portion of a customer’s claim is
authorized to be kept in more than one
currency and:

a. There is no Sovereign Loss in any of
those currencies, then that portion of the

_ [Total Customer Assets %
Hrotal Customer Claims

customer’s claim is not exposed to Sovereign
Loss.

b. There is Sovereign Loss in one of those
currencies, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

c. There is Sovereign Loss in more than
one of those currencies, then an equal share
of that portion of the customer’s claim will
be exposed to Sovereign Loss.

B. Calculation of Sovereign Loss

1. The total Sovereign Loss for each
location is the difference between:

a. The total customer funds deposited in
depositories in that location and

b. The amount of funds in that location
that are available to be distributed to
customers, after taking into account any
sovereign action.

2. The total Sovereign Loss for each
currency is the difference between:

a. The value, in U.S. dollars, of the funds
held in that currency on the day before the
sovereign action took place and

b. The value, in U.S. dollars, of the funds
held in that currency on the Final Net Equity
Determination Date.
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C. Allocation of Sovereign Loss
1. Each portion of a customer’s claim exposed to Sovereign Loss in a location will be reduced by:

Portion of the customer' s claim exposed to loss in that location
All portions of customer claims exposed to loss in that location

2. Each portion of a customer’s claim exposed to Sovereign Loss in a currency will be reduced by:

Total Sovereign Lossx

Portion of the customer' s claim exposed to loss in that currency
All portions of customer claims exposed to lossin that currency

Total Sovereign Lossx

3. A portion of a customer’s claim exposed with Section II.1 above) (‘“Total
to Sovereign Loss in a location or currency

will not be reduced below zero. (The above
calculations might yield a result below zero

where the FCM kept more customer funds in

a location or currency than it was authorized
to keep.)

4. Any amount of Sovereign Loss from a
location or currency in excess of the total
amount of funds authorized to be kept in that
location or currency (calculated in accord

kept outside the U.S., or in curr

claim reduced by the following

(rhis customer' stotal claim — The portion of this Customer' s claim

Total Excess Sovereian Lossx E‘] required to be kept in U.S. dollars, inthe U.S. Dg
g O Total customer claims— Total of all customer claims O

H required to be kept in U.S. dollars, inthe U.S.

B

Excess

Sovereign Loss”) will be divided among all
customers who have authorized funds to be

encies other

than U.S. dollars, with each such customer

amount:

The following examples illustrate the Location(s) . Actual asset
operation of this convention. customer has Location balance
Customer Claim consented to
Example 1. No shortfall in any location. having funds  U.S. ..o, $50
held UK. ... £300
UK. oo 50
$50 | U.S. GEIMANY oo, 50
50 | UK. .
50 | Germany Note: Conversion Rates: 1 = $1; £1=$1.5.
£300 | U.K. Convert each customer’s claim in each

currency to U.S. Dollars:

. Conversion Claim in U.S.
Customer Claim rate dollars
$50 1.0 $50
50 1.0 50
50 1.0 50
£300 15 450
I ] = S U SRRSO 600.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tlljgltgh;)or\t/f_all Amount actu-
rate dollars action percent- : : ally available
age ereign action
U.S. e $50 1.0 $50 $50
UK. .. £300 15 450 450
U.K. 50 1.0 50 50
G 50 1.0 50 50
TOtAl oo | e | e 600.00 | .cvveiriiieeieies 0 600.00
There are no shortfalls in funds held in any location. Accordingly, there will be no reduction of customer claims.
Claims:
Claim in U.S. .
Allocation of
dollars after al- :
shortfall due to | Claim after all
Customer 'Ogg\ﬁ?e?gonn' sovereign ac- reductions
shortfall tion
A L L h e b b E bbb bbbt h bt $50 $0 $50
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Claim in U.S. .
Allocation of
dollars after al- :
shortfall due to | Claim after all
Customer Ioscg\icrieingonn- sovereign ac- reductions
shortfall tion
2 J TSP P T TP TP T PSSO PP PP PPN 50 0 50
O PP UPPP SO PPPRPTN 50 0 50
5 L PP PO PP PPPUP PP 450 0 450
Lo T TSSO T TSR TP T PPOUSPRPRTPPRPROPOON 600.00 0.00 600.00

Example 2. Shortfall in funds held in the U.S.

Customer Claim Location(s) customer has consented to having funds held
A $100 | U.S.
B s 50 | U.K.
C 100 | U.K., Germany, or Japan
Actual
Location asset bal-
ance
LS T ST TP TP PP P TR OP PSPPI $50
L6 T ST T PSP TP RTT PSP O TR PPR TR PPN 100
(1= 10 0= 0| PP UPRUPPRN 50

Note: Conversion Rates: 1=$1.

Reduction in Claims for General Shortfall

There is a shortfall in the funds held in the U.S. such that only %2 of the funds are available.

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conversion Claim in US$
rate
$100 1.0 $100
50 1.0 50
100 1.0 100
................................................ 250.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tﬂgltghg\tf"" Amount actu-
rate dollars action percent- p - ally available
age ereign action
U S e $50 1.0 $50.00 | covieiiiiieieees | e $50
UKL e 100 1.0 L00 | e | e 100
GEIMANY ..ottt 50 1.0 50 | o | e $50
TOtAl e | e | e 200.00 | oo | e 200.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1 —200/250) = (1 —80%) = 20%.

Reduce each customer’s claim by the Shortfall Percentage:

Claim in U.S.

Allocated
Customer Claim in US$ | shortfall (non- dlggggdagﬁgr"’t‘!'
sovereign) fall
NP PP P PP PPT S PPPPPRTP $100 $20.00 $80.00
= PP PP PP PP RPPTP S PPPPP 50 10.00 40.00
LT P PO PRT TP 100 20.00 80.00
LI ] = L PR 250.00 50.00 200.00

Reduction in Claims for Shortfall Due to Sovereign Action

There is no shortfall due to sovereign action. Accordingly, the customer claims will not be further reduced.
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Claims After Reductions

Claim in U.S.
dollars after al-

Allocation of
shortfall due to

Claim after all

Customer located non- : :
sovereign sovert%%n ac- reductions
shortfall
A e e et eeeeeeetteeeeeeeetaeeeeeeetttaaeeeeetttaeeeetettaaaetettaaaarrrraaaaaes $80 | o, $80.00
= USROS 40 | i 40.00
ot e et e e eeeeeeeeeeeeeeetaaeeeeeeettaeeeeeeettaneeeeeetteaeeetetaaeaeret e aaerrra 80 | i, 80.00
B o ] 7= | 200.00 0 200.00

Example 3. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, not due to sovereign action.

Customer Claim Location(s) customer has consented to having funds held
$150 | U.S.
100 | U.K.
50 | Germany
$100 | U.S.
100 | U.K. or Germany
Actual
Location asset bal-
ance
$250
50
100

Note: Conversion Rates:

1=9%1.
Reduction in Claims for General Shortfall

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conversion Claim in US$
rate
A et te et et e e ettt —e et e ettt atee i —eateeateeatee e teeateeateaateeeteeareeantes $150 1.0 $150
B ottt ettt e —eeete e e —eeheeate ettt abeeateeeteeaateabeeatteeabeeaheeeteeabeeateearreeaaeeanreenes 100 1.0 100
[ PPPUPPR 50 1.0 50
D ettt et —eeete e teeeheeate e ettt e teeeteeeteeaateateeahteeaheeateeateeabeeateeereeaaeeareenes $100 1.0 100
0 PPN 100 1.0 100
TOLAL ettt — s aaaaaaaiaeaseaaaeasaaaaaeaaaaaaaaaaeees | teereeeeeeeeeeeeeeeaeees | teereeeeeeeeeeeeeeeeeens 500.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A((:jtlthgltghsoor\t/f?II Amount actu-
rate dollars actlonaggrcent- ereign action ally available
US. $250 1.0 $250 | o | e $250
50 1.0 50 50
100 1.0 100 100
................................................ 400.00 | .coociiiiiiiee 0 400.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1 —

Reduce each customer’s claim by the shortfall percentage:

400/500) = (1—80%) = 20%.

Claim in U.S.

Allocated

Customer Claim in US$ | shortfall (non- dlggg{zdazﬁgr?!'

sovereign) fall
OO O PP PRRRRT $150 $30.00 120.00
100 20.00 80.00
50 10.00 40.00
200 40.00 160.00
TOMAI et 500.00 100.00 400.00
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Reduction in Claims for Shortfall Due to Sovereign Action

There is no shortfall due to sovereign action. Accordingly, the claims will not be further reduced.

Claims After Reductions

Customer

Claim in U.S.
dollars after al-
located non-

Allocation of
shortfall due to
sovereign ac-

Claim after all
reductions

sovereign :
shortfall Rl
A e e e e et —e e a——ee e ittt e et eeeateee e e teeeaa—ee e e areeeabeeeaatteeeaatteeeaneeeeaneeeane $120.00 $120
80.00 80
ettt e e et ee e —— e e ——e e e ———eea———e e ——eean—ee e ot —ee e Rttt e e Ee et e ateeeeanteeeenateeeaneeeennraeeannteeennnees 40.00 40
SRS 160.00 160
Total 400.00 0 400

Example 4. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action.

Customer Claim Location(s) where customer has consented to have funds held
$50 | U.S.
50 | UK.
50 | Germany
$100. | U.S.
100 | U.K. or Germany
Actual
Location asset bal-
ance
[0 TSSOSO PRRT R OPPRP $150
100
100

1=$1; ¥1= $0.01, £1= $1.5.

Reduction in Claims for General Shortfall

Notice: Conversion Rates:

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conr\g?(resion Claim in US$
$50 1.0 $50
50 1.0 50
50 1.0 50
$100 1.0 100
100 1.0 100
................................................ 350.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tb‘gltghg\t/f_a” Amount actu-
rate dollars action percent- : : ally available
age ereign action

US. $150 1.0 B150 | oo | e $150
100 1.0 O A 100

100 1.0 100 50% 50 50

................................................ 350.00 | oo 50.00 300.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1 —

Reduce each customer’s claim by the shortfall percentage:

350/350) = (1—-100%) = 0%.

Claim in U.S.

Allocated
Customer Claim in US$ | shortfall (non- Ollggggdazﬁgr"’t‘!'
sovereign) fall
RN $50 0 $50.00
50 0 50.00
50 0 50.00




Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003/Rules and Regulations

5557

Claim in U.S.
Allocated
Customer Claim in US$ | shortfall (non- dlggg{gdazﬁgr?!'
sovereign) fall
5 TP PO 200 0 200.00
TOMAD .o 350.00 0.00 350.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, only 2 of the funds in Germany are available.
Presumed location of funds
Customer
U.S. U.K. Germany
.................. $50
100
TOTAD ettt bttt e e n 150.00 50.00 150.00

Calculation of the allocation of the shortfall due to sovereign action—Germany ($50 shortfall to be allocated):

Actual shortfall

Customer Allocation share Allocation share of actual shortfall allocated
$50/$150 | 33.3% of $50 $16.67
100/$150 | 66.7% of $50 33.33
L I0] - | U TP PRPRRRRRRIOt 50.00

Claims After Reductions:

Claim in U.S.
dollars after allo-

Allocation of
shortfall due to

Claim after all re-

Customer cated non-sov- sovereign action ductions
ereign shortfall from Germany
PSPPSR $50 | o $50
PP TP 50 |t 50
PP PET P PPPPPRRPTPIN 50 $16.67 33.33
| L OO TP PRTPPTPPPPI 200 33.33 166.67
101 £ SRS 350.00 50.00 300.00

Example 5. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action and a shortfall

in funds held in the U.S.

Customer Claim Location(s) customer has consented to having funds held
$100 | U.S.
50 | UK.
150 | Germany
$100 | U.S.
£300 | UK.
150 | U.K. or Germany
. Actual asset
Location balance
L 18 T PP PPPPRTP $100
L 8 PP PP PP T PP PP PP PPPPPPRTPN £300
L 8 PP PP PP PP UPPPPPRPP 200
(1T 00T | TP TP PSP PPPPPPPPPP 150

1=%1; £1=$1.5.
Reduction in Claims for General Shortfall

Conversion Rates:

Convert each customer’s claim in each currency to U.S. Dollars:

Customer

Conversion

Claim rate

Claim in US$

$100 1.0

$100



5558 Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003/Rules and Regulations
Customer Claim Conr\éet(rasion Claim in US$
50 1.0 50
150 1.0 150
$100 1.0 100
£300 15 450
150 1.0 150
e | O PO P O P PO P OU SR UPURTPPPTO IPPTOPPUPOPPPPTON 1000.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A((:jtlljgltghsog\t/f_all Amount actu-
rate dollars actlonaggrcent- ereign action ally available

$100 1.0 $100 | oo | e $100

£300 15 450 450

200 1.0 200 200

150 1.0 150 0

................................................ 900.00 | oo 150.00 750.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1-900/1000)= (1—90%) = 10%.

Reduce each customer’s claim by the shortfall percentage:

Claim in U.S.

Allocated
Customer Claim in US$ | shortfall (non- dlggg{:dagﬁggl'
sovereign) fall
OO PP PO PP P PPPPPRPP $100 $10.00 $90.00
50 5.00 45.00
150 15.00 135.00
700 70.00 63.00
LI ] = LR 1000.00 100.00 900.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, none of the money in Germany is available.
Presumed location of funds
Customer
U.S. U.K. Germany
BLOO0 | v | e
........................ $50 | e
................................................ $150
100 450 150
L1 ] = LSRR 200.00 500.00 300.00
Calculation of the allocation of the shortfall due to sovereign action Germany ($150 shortfall to be allocated):
. Allocation
Customer Allsorfgrtéon Share of ac- Actgl?écsenggfall
tual shortfall
TP PRPPUPPRTPTIN $150/$300 50% of $150 $75
LT TP PP P PP PPPTPRPPPP 150/$300 50% of $150 75
1o = PSP U PO PRR T UR PR PRRTTRN 150.00
Claims After Reductions
Claim in U.S. Allocation of
Customer dollars after allo- | shortfall due to | Claim after all re-
cated non-sov- sovereign action ductions
ereign shortfall from Germany
NP PP P TP $90 | o $90
A5 | e 45
135 $75 60
630 75 555
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Claim in U.S.
dollars after allo-

Allocation of
shortfall due to

Claim after all re-

Customer cated non-sov- sovereign action ductions
ereign shortfall from Germany
LI = L USRI 900.00 150.00 750.00

Example 6. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action, shortfall in funds
held outside the U.S., or in a currency other than U.S. dollars, not due to sovereign action, and a shortfall in funds held in the U.S.

Customer Claim Location(s) customer has consented to having funds held
$50 | U.S.
50 | U.K.
$20 | U.S.
50 | Germany
$100. | U.S.
£300 | U.K.
100 | U.K., Germany, or Japan
$80 | U.S.
¥10,000 | Japan
Actual
Location asset bal-
ance
$200
£200
100
50
¥10,000
Conversion Rates: £1 = $1; ¥1=$0.01, £1=$1.5.
Reduction in Claims for General Shortfall
Convert each customer s claim in each currency to U.S. Dollars:
Customer Claim Conversion Claim in US$
rate
$50 1.0 $50
50 1.0 50
$20 1.0 20
50 1.0 50
$100. 1.0 100
300 1.5 450
£100 1.0 100
$80 1.0 80
¥10,000 0.01 100
................................................ 1000.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tﬂgltghg\tf"" Amount actu-
rate dollars action percent- erei ti ally available
age gn action
$200 1.0 $200 $200
£200 15 300 300
100 1.0 100 100
50 1.0 50 0
¥10,000 0.01 100 50
................................................ 750 | i, 100.00 650.00
Determine the percentage of shortfall that is not attributable to sovereign action:
Shortfall Percentage = (1-750/1000) = (1-75%) = 25%.
Reduce each customer’s claim by the shortfall percentage:
Claim in U.S.
Allocated
Customer Claim in U.S.$ | shortfall (non- dl(c))gg[Zdagﬁ:)ftl!-
sovereign) fall
T TP T TP P PP PP TRPTOPPPPPN $50 $12.50 $37.50
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Claim in U.S.
Allocated
Customer Claim in U.S.$ | shortfall (non- dlggg{gdazﬁgr?!'
sovereign) fall
50 12.50 37.50
70 17.50 52.50
650 162.50 487.50
180 45.00 135.00
e 1 | TSP P PO PR OPPRPN 1000.00 250.00 750.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, none of the money in Germany and only %2 of the funds in Japan are available.
Presumed location of funds
Customer
U.S. U.K. Germany Japan
B50 | o | e
........................ $50 | o
20 | s
100 450
80 |t | e,
TOLAD et 250.00 500.00

Calculation of the allocation of the shortfall due to sovereign action—Germany ($50 shortfall to be allocated):

: Allocation . Actual shortfall

Customer allocation share Allocation share of actual shortfall allocated
e e raea s $50/$100 | 50% Of $50 ..vvieiiiiieeiiie e $25
5 RSN 50/100 | 50% OF 50 ..ovvveviiieeiiiieeriie e 25
L1 ] - L O USROS 50

Japan ($50 shortfall to be allocated):

Actual shortfall

Customer Allocation share Allocation share of actual shortfall allocated
D et aes $50/$150 | 33.3% Of 50 ...vvvvvieeeeiiiiiieeee e $16.67
E oo 100/150 | 66.6% Of 50 ...ccovveeeiiieeciiee et 33.33
0] | O PR PSPRRNE 50.00

Claims After Reductions

Claim in US dol- Allocation of Allocation of
Customer lars after allo- shortfall due to shortfall due to | Claim after all re-
cated non-sov- soverign action | sovereign action ductions
ereign shortfall from Germany from Japan
PSRRI $37.50 37.50
37.50 37.50
52.50 27.50
D s 487.50 25 16.67 445.83
B et anean 135.00 | coovrveeereeee e 33.33 101.67
1o - S 750.00 50.00 50.00 650.00

Example 7. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action, where the FCM
kept more funds than permitted in such location or currency.

Customer Claim

Location(s) customer has consented to having funds held

UK.

Germany.

u.s.

U.K. or Germany.
u.s.

U.K.
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Location

Actual
asset bal-
ance

Conversion Rates: 1 = $1.

Reduction in Claims for General Shortfall

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conversion Claim in US$
rate

$50 1.0 $50

50 1.0 50

50 1.0 50

50 1.0 50

100. 1.0 100

100 1.0 100

50 1.0 50

50 1.0 50

Lo ] 7= | L R 500.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion | Assets in U.S. | to sovereign A%tggltghs?or\t)‘?ll Amount actu-
rate dollars actlonag(;rcent— ereign action ally available
U.S. e $250 1.0 $250 | i | e $250
UKL e 50 1.0 B0 | i | e 50
GEeIMANY .oiiiiieeeeiiee e 200 1.0 200 100% 200 0
TOAl oo | e | e 500.00 | oooeerieieeien 200 300.00

Determine the percentage of shortfall that is not attributable to sovereign

Shortfall Percentage = (1-500/500) = (1-100%) = 0%.

Reduce each customer’s claim by the
shortfall percentage:

Allocated short- Claim in U.S.
Customer Claim in US$ fall (non-sov- dollars after allo-
ereign) cated shortfall
PSPPSR $50 $0 $50.00
100 0 100.00
50 0 50.00
200 0 200.00
100 0 100.00
LI = LT PP PR PR PRPRPRPPRN 500.00 0.00 500.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, none of the money in Germany is available.
Presumed location of funds
Customer
U.S. U.K. Germany
Ut $50
50 50
50
100 100
50 50
e 1 | T S USSR P PO PRSPPI 250.00 100.00 150.00
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Calculation of the allocation of the shortfall due to sovereign action—Germany ($200 shortfall to be allocated):

. . Actual shortfall
Customer Allocation share Allocation share of actual shortfall allocated
e $50/$150 | 33.3% Of $200 ...ccceviiiiiiiieeeeeee e $66.67
SRS $100/$150 | 66.7% Of 200 ....oeveiiieeiiieeeeiiee e $133.33
1] = O SS: $200.000

This would result in the claims of customers C and D being reduced below zero.
Accordingly, the claims of customer C and D will only be reduced to zero, or $50 for C and $100 for D. This results in a Total Excess

Shortfall of $50.

Allocation of Allocation of
Actual shortfall shortfall for cus- | shortfall for cus- To;ﬂofégﬁss
tomer C tomer D
722 0O SRS $50 $100 $50

This shortfall will be divided among the remaining customers who have authorized funds to be held outside the U.S. or in a currency

other than U.S. dollars.

Total claims of Allocation share
customers per- Portion of claim | (column B—C/col- . Actual total ex-
Customer mitting funds to | required to be int | umn B Total—all AIIocatlggcser;irir?gr?fgﬁjal total cess shortfall al-
be held outside the U.S. customer claims located
the U.S. in U.S.)
B o $100 $50 $50/$200 | 25% 0Of $50 ...ccvvvvieiiiiiiiiiene $12.50
50 0 @ 0
200 100 $100/200 | 50% of $50 .. 25
100 50 50/100 | 25% Of $50 ....ccvvvvvrecireerieiens 12.50
Total oo 450.00 50.00
1Claim already reduced to $0.
Claims After Reductions
Claim in U.S. Allocation of
Customer dollars after allo- shortfall due to | Allocation of total | Claim after all re-
cated non-sov- sovereign action | excess shortfall ductions
ereign shortfall Germany
A ettt e be e ae e eateebeearea s $50 $50.00
100 12.50 87.50
50 50 0
200 100 25 75.00
100 12.50 87.50
TOLAD ettt 500.00 150.00 50.00 300.00

Issued in Washington, DC on January 29,
2003, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 03—-2508 Filed 2—3-03; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 529

Certain Other Dosage Form New
Animal Drugs; Formalin Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Natchez Animal Supply Co. The
supplemental NADA provides for use of
formalin in a water bath for the control
of certain external parasites on finfish
and shrimp and for the control of
certain fungi on finfish eggs. Minor
corrections to the regulations are also
being made.

DATES: This rule is effective February 4,
2003.

FOR FURTHER INFORMATION CONTACT: Joan
C. Gotthardt, Center for Veterinary

Medicine (HFV-131), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-7571, e-
mail: jgotthar@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Natchez
Animal Supply Co., 201 John R. Junkin
Dr., Natchez, MS 39120, filed a
supplement to NADA 137-687 that
provides for use of formalin in a water
bath for the control of certain external
parasites on finfish and shrimp and for
the control of certain fungi on finfish
eggs. The supplemental NADA is
approved as of November 25, 2002, and
the regulations are amended in 21 CFR
529.1030 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
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20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 529

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 529 is amended as follows:

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.
§529.1030 [Amended]

2. Section 529.1030 Formalin solution
is amended as follows:

(a) In the section heading and in
paragraph (a) by removing the word
“solution” following the word
“Formalin’’;

(b) By revising the introductory text of
paragraph (b);

(c) In paragraph (b)(1) by removing
“No. 050378” and by adding in its place
“Nos. 049968 and 050378”’;

(d) In paragraph (b)(2) by removing
“Nos. 049968 and” and by adding in its
place “No.”;

(e) In paragraph (d)(2)(i), in the table,
in the heading to the second column, by
adding ““daily” after “1 hour”’; and

(f) In paragraph (d)(2)(iv), in the first
column in the table by removing “¢F”
each time it occurs and by adding in its
place “°F”.

The revision is to read as follows:

§529.1030 Formalin.

* * * * *

(b) Sponsors. See sponsors in
§510.600(c) of this chapter for uses as
in paragraph (d) of this section.

* * * * *

Dated: January 21, 2003.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03-2601 Filed 2—3-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 522
[BOP-1110-1]
RIN 1120-AB08

Admission and Orientation Program:
Removal From Rules

AGENCY: Bureau of Prisons, Justice.
ACTION: Interim final rule.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) removes its rules on
the Admission and Orientation Program
from the CFR. We intend this
amendment to streamline our
regulations by removing internal agency
management procedures that need not
be stated in regulation.

DATES: This rule is effective February 4,
2003. Please send comments on this
rulemaking by April 7, 2003.
ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons,
HOLC Room 754, 320 First Street, NW.,
Washington, DC 20534.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: In this
document, the Bureau of Prisons
(Bureau) removes its rules on the
Admission and Orientation Program by
reserving 28 CFR subpart E. Although
we are removing these rules from the
CFR, they will remain in Bureau policy
statements on the Admission and
Orientation Program.

Why Are We Making This Change?

We intend this change to streamline
our regulations by removing internal
agency management procedures that
need not be stated in regulation. In
doing this, we will be able to adjust our
Admission and Orientation program,
through policy instead of rules, to allow
us to provide more current information
more quickly to new inmates. Bureau
policy is a more appropriate vehicle

through which to provide instruction
and guidance to staff.

Admission and Orientation Program
Rules

The three rules in 28 CFR subpart E,
§§522.40, 522.41, and 522.43 contained
descriptions of the Bureau’s Admission
and Orientation Program. Although we
are removing these rules from the CFR,
we retain the language of these rules in
our Admission and Orientation policy,
which is an instructional document for
Bureau employees and institutional
staff.

Section 522.40 required institutions
and staff to “offer each newly
committed inmate an orientation to the
institution” which includes information
on the inmate’s rights, responsibilities,
obligations, and the institution’s
programs and disciplinary system.

Section 522.41 delineated Warden
and staff responsibility for conducting
the Admission and Orientation (A&Q)
program. This section required staff
involved in the A&O program to
develop an outline of information to
present during A&O and develop
written orientation materials. This
section also instructed staff to monitor
inmates with significant emotional
stress during A&O, so that the
institution could provide them with
appropriate assistance.

Section 522.42 contained guidelines
for institutions’ A&O programs,
including such details as location,
activities, and length of the program.

All of these rules consist of our
instruction and guidance to Bureau
staff. These rules relate solely to internal
agency management and practice, and
do not impose obligations or confer any
benefits upon our regulated entities (the
inmates) or the public.

Administrative Procedure Act

Because procedures relating to agency
management are exempt from the
rulemaking provisions of the
Administrative Procedure Act (5 U.S.C.
553), we are publishing this change as
an interim final rule.

The Administrative Procedure Act (5
U.S.C. 553) allows exceptions to notice-
and-comment rulemaking for “(A)
interpretive rules, general statements of
policy, or rules of agency organization,
procedure, or practice; or (B) when the
agency for good cause finds * * * that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”

This rulemaking is exempt from
normal notice-and-comment procedures
because these rules are general
statements of policy and relate only to
internal agency procedure and practice.
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The procedures that were in these
regulations will continue to exist,
unchanged, in our policy statement on
the Admission and Orientation Program.
Any requirement imposed on our staff
in these rules will remain a Bureau-
wide requirement in our policy.
Because this change maintains current
Bureau policy and practice while
eliminating rule text from the CFR, we
find that normal notice-and-comment
rulemaking is unnecessary. We are,
however, allowing the public to
comment on this rule change by
publishing it as an interim final rule.

Where To Send Comments

You can send written comments on
this rule to the Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., HOLC Room 754,
Washington, DC 20534.

We will consider comments received
during the comment period before
taking final action. We will try to
consider comments received after the
end of the comment period. In light of
comments received, we may change the
rule.

We do not plan to have oral hearings
on this rule. All the comments received
remain on file for public inspection at
the above address.

Executive Order 12866

This rule falls within a category of
actions that the Office of Management
and Budget (OMB) has determined not
to constitute “significant regulatory
actions” under section 3(f) of Executive
Order 12866 and, accordingly, it was
not reviewed by OMB.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, under
Executive Order 13132, we determine
that this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation
and by approving it certifies that it will
not have a significant economic impact
upon a substantial number of small
entities for the following reasons: This
rule pertains to the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,

and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Plain Language Instructions

We want to make Bureau documents
easier to read and understand. If you
can suggest how to improve the clarity
of these regulations, call or write Sarah
Qureshi at the telephone number or
address listed above.

List of Subjects in 28 CFR Part 522

Prisoners.

Kathleen Hawk Sawyer,
Director, Bureau of Prisons.

Under the rulemaking authority
vested in the Attorney General in 5
U.S.C. 552(a) and delegated to the
Director, Bureau of Prisons, we are
amending 28 CFR part 522, chapter V,
subchapter B, as follows:

SUBCHAPTER B—INMATE ADMISSION,
CLASSIFICATION, AND TRANSFER

PART 522—ADMISSION TO
INSTITUTION

1. Revise the authority citation for 28
CFR part 522 to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to offenses committed on or after
November 1, 1987), 4161-4166 (Repealed in
part as to offenses committed on or after
November 1, 1987), 50065024 (Repealed
October 12, 1984, as to offenses committed
after that date), 5039; 28 U.S.C. 509, 510.

Subpart E—[Reserved]
2. Remove §§522.40 through 522.42
and reserve Subpart E.

[FR Doc. 03-2517 Filed 2—-3-03; 8:45 am]
BILLING CODE 4410-25-P

DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Part 356
[Docket No. MARAD-2002-11984]
RIN 2133-AB46

Requirements to Document U.S. Flag
Fishing Industry Vessels of 100 Feet or
Greater in Registered Length and To
Hold a Preferred Mortgage on Such
Vessels

AGENCY: Maritime Administration,
Department of Transportation.

ACTION: Final rule.

SUMMARY: The Maritime Administration
(“MARAD, we, our, or us”) is amending
its regulations that implement the U.S.
citizenship requirements and mortgage
requirements set forth in the American
Fisheries Act of 1998 (““AFA”’) for
vessels of 100 feet or greater in
registered length for which a fishery
endorsement to the vessel’s
documentation is sought.

Section 2202 of the Supplemental
Appropriations Act, 2001, amended the
AFA on July 24, 2001. This rule
implements the new statutory
requirements for the owners of fishing
vessels, fish processing vessels and fish
tender vessels of 100 feet or greater in
registered length (collectively referred to
as “fishing industry vessels”), amends
the requirements to hold a preferred
mortgage on such fishing industry
vessels, and makes other minor
amendments to the regulations to
address issues that arose during the
early stages of MARAD’s
implementation of the new AFA
regulations.

DATES: Effective Date: March 6, 2003.
Compliance Date: Mortgagees and
mortgage trustees will not be required to
comply with the new requirements of
this final rule until April 1, 2003.
ADDRESSES: The complete file for this
rule is available for inspection with the
Docket Clerk, U.S. DOT Dockets, Room
PL-401, Department of Transportation,
400 7th St., SW., Washington, DC
20590-0001, between 10 a.m. and 5
p.m., e.t.,, Monday through Friday,
except federal holidays. You may also
view the comments submitted to the
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docket via the Internet at http://
dms.dot.gov by using the search
function and entering the docket
number 11984.

FOR FURTHER INFORMATION CONTACT: ]ohn
T. Marquez, Jr. of the Office of Chief
Counsel at (202) 366—-5320. You may
send mail to John T. Marquez, Jr.,
Maritime Administration, Office of
Chief Counsel, Room 7228, MAR-222,
400 Seventh St., SW., Washington, DC
20590-0001, or you may send e-mail to
John.Marquez@marad.dot.gov.

SUPPLEMENTARY INFORMATION:
Background

The AFA imposed new citizenship
requirements for both the owners of
fishing industry vessels of 100 feet or
greater in registered length as well as
entities that hold a preferred mortgage
on such vessels. The AFA raised the
U.S. citizen ownership and control
standard for U.S. flag fishing industry
vessels operating in U.S. waters from a
controlling interest standard (greater
than 50%) to a 75 percent interest
requirement as set forth in section 2(c)
of the Shipping Act, 1916, as amended
(“1916 Act”). In addition to the
requirements of section 2(c) of the 1916
Act, the AFA specifically delineated
certain criteria for purposes of
determining whether “control” of the
owner of a fishing industry vessel is
vested in citizens of the United States.

Section 202(b) of the AFA also
imposed new requirements to hold a
preferred mortgage on fishing industry
vessels of 100 feet or greater by
amending the definition of “preferred
mortgage” at 46 U.S.C. 31322(a)(4) with
respect to such vessels. Section
31322(a)(4) of title 46, United States
Code, as amended by the AFA on
October 21, 1998, defined a preferred
mortgage with respect to a fishing
industry vessel of 100 feet or greater as
one that is held by a mortgagee that: (1)
Is a person that meets the 75% U.S.
citizen ownership and control standard
for fishing industry vessels under 46
U.S.C. 12102(c); (2) is a State or
Federally chartered financial institution
that satisfies the controlling interest
criteria of section 2(b) of the Shipping
Act, 1916, 46 U.S.C. 802(b); or (c) is a
person that complies with the mortgage
trustee provisions of 46 U.S.C.
12102(c)(4).

As the October 1, 2001, effective date
of the AFA approached, it became
apparent that many traditional lenders
in the fishing industry were having
difficulty either complying with or
demonstrating that they complied with
the new standards to hold a preferred
mortgage. Therefore, Congress amended

the requirements to broaden the
category of lenders that will qualify to
hold a preferred mortgage on fishing
industry vessels of 100 feet or greater
and to limit the extent to which a
demonstration of U.S. citizenship would
be required.

Section 2202(b) of the Supplemental
Appropriations Act, 2001, Pub. L. 107-
20, amended the definition of “preferred
mortgage” at 46 U.S.C. 31322(a)(4) with
respect to fishing industry vessels of 100
feet or greater. As amended, 46 U.S.C.
31322(a)(4), defines a preferred
mortgage with respect to such vessels as
a mortgage that has as its mortgagee:

(1) A person eligible to own a vessel
with a fishery endorsement under 46
U.S.C. 12102(c);

(2) A State or Federally chartered
financial institution that is insured by
the Federal Deposit Insurance
Corporation;

(3) A farm credit lender established
under title 12, chapter 23, of the United
States Code (12 U.S.C. 2001 et seq.);

(4) A commercial fishing and
agriculture bank established pursuant to
State law;

(5) A commercial lender organized
under the laws of the United States or
of a State and eligible to own a vessel
under 46 U.S.C. 12102(a) of this title; or

(6) A mortgage trustee that complies
with the requirements of 46 U.S.C.
31322(f).

In addition, the amendments to the
AFA defined the terms “commercial
lender” and “lending syndicate’” and
relocated the mortgage trustee
provisions from 46 U.S.C. 12102(c)(4) to
46 U.S.C. 31322(f).

In order to ensure that MARAD would
have time to implement new regulations
related to the eligibility of lenders to
hold a preferred mortgage on fishing
industry vessels, Congress delayed the
effective date of 46 U.S.C. 31322(a), as
amended by section 202(b) of the AFA
and section 2202 of the Supplemental
Appropriations Act, 2001, until April 1,
2003. MARAD was also directed not to
consider the citizenship status of a
lender, in its capacity as a lender, when
determining whether a vessel’s owner
complies with the requirements of 46
U.S.C. 12102(c) prior to April 1, 2003.
Accordingly, we suspended our review
of loan transactions in determining
whether a vessel owner qualifies as a
U.S. citizen until April 1, 2003, when
the new requirements become effective.

Finally, section 2202(e) of the
Supplemental Appropriations Act,
2001, included changes to section 213(g)
of the AFA. As originally enacted,
section 213(g) of the AFA stated that if
the requirements of 46 U.S.C. 12102(c)
or 46 U.S.C. 31322(a), as amended by

the AFA, were determined to be
inconsistent with the provisions of an
international investment agreement to
which the United States was a party
with respect to the owner or mortgagee
of a fishing industry vessel on October
1, 2001, the requirements of the AFA
would not apply to the owner or
mortgagee of that specific vessel to the
extent of the inconsistency. Congress
amended section 213(g) of the AFA to
change the date upon which an
ownership or mortgage interest was
required to be in place in order for an
owner or mortgagee to claim the
protection of an international
investment agreement. The date was
changed from October 1, 2001, to July
24, 2001.

We issued a notice of proposed
rulemaking on April 16, 2002, 67 FR
18547, that proposed amendments to
our regulations at 46 CFR part 356 and
requested comments from the public.
Seven commenters responded to the
NPRM.

Comments on the Proposed Rule
Subpart A—General Provisions

Section 356.3 Definitions

Section 356.3 has been amended by
adding several new terms to the
definitions, amending several existing
definitions and renumbering the
definitions accordingly. The three new
terms that have been added to the
definitions are ‘“‘commercial lender,”
“fishing industry vessel,” and “lender
syndicate.” The term “‘fishing industry
vessel” is a new term that is being
added to the regulation to refer to a
fishing vessel, fish tender vessel or fish
processing vessel as defined in § 356.3.
In the NPRM, we proposed to replace
the phrase “fishing vessel, fish
processing vessel, or fish tender vessel”
with the term “fishing industry vessel”
in sections and paragraphs that we were
amending. One commenter suggested
that we make this change throughout
part 356 in order to avoid confusion. We
agree with the commenter that use of
the term ““fishing industry vessel”
throughout part 356 would be preferred;
therefore, we have amended part 356 to
replace the phrases “fishing vessel, fish
processing vessel, or fish tender vessel”
and “fishing vessel, fish tender vessel,
or fish processing vessel” in each place
that either phrase appears with the term
“fishing industry vessel”.

The proposed definitions of
“commercial lender”” and “lender
syndicate” mirrored the definitions
provided by Congress in sections
2202(g) and (h), respectively, of the
Supplemental Appropriations Act,
2001. Although the proposed definition



5566

Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003/Rules and Regulations

of lender syndicate tracked the language
of the statute, two commenters urged
that we provide some amplification in
the definition to indicate what powers
may be exercised under a trust
arrangement without the concurrence of
more than one beneficiary. The
definition of lender syndicate states that
it must be made up of four or more
entities with a beneficial interest, held
through an agent, under a trust
arrangement, established pursuant to 46
U.S.C. 31322(f), “no one of which may
exercise powers thereunder without the
concurrence of at least one other
unaffiliated beneficiary.” The
commenters suggested that the
definition be amended to clarify that an
agent can exercise routine
administrative functions associated with
the day-to-day administration of the
loan without the consent of multiple
beneficiaries, and that consent of more
than one beneficiary should only be
required to exercise substantive powers
such as decisions on how to proceed in
the event of default or bankruptcy,
release of collateral or guarantors, and
amendment or removal of loan
covenants.

We agree with the commenter that the
purpose of an agent is to handle routine
administrative matters for the lender
syndicate associated with the extension
of credit. Therefore, we have amended
the regulatory definition of lender
syndicate to clarify that “other than the
exercise by the agent of powers related
to routine administrative matters, none
of the entities in a lender syndicate may
exercise powers related to the lender
syndicate’s extension of credit without
the concurrence of at lease one other
unaffiliated beneficiary.” In addition,
we have stated in the definition that the
routine administrative powers include
those matters concerning the day-to-day
management of the extension of credit
such as monitoring compliance with
loan covenants, collateral inspections
and similar matters; however, more
substantive powers such as amending
loan and mortgage documents, releasing
guarantors or collateral, or
administering the loan in the event of a
default are not considered routine.

The definition of lender syndicate
does not define who may qualify as a
beneficiary; however, entities that plan
to form a lender syndicate are advised
that if they are engaged in the fishing
industry and have contractual
relationships with the vessel owner,
such as to purchase, process or market
the vessel’s catch, they may not use the
formation of a lender syndicate as a
means of avoiding MARAD review of
the mortgage trustee transaction and the
loan and mortgage covenants. Therefore,

if the beneficiaries of a lender syndicate
have such contractual relationships
with the vessel owner, we will review
the mortgage trustee arrangement,
including the loan and mortgage
covenants, to determine whether it
constitutes an impermissible transfer of
control.

Paragraph (3) under the definition of
“controlling interest”” has been deleted
because a State or Federally chartered
financial institution no longer has to
qualify as a U.S. citizen under the
controlling interest standard in order to
hold a preferred mortgage on a fishing
industry vessel.

The definition of the term “mortgage
trustee”” has been amended by removing
the requirement in paragraph (2) that a
mortgage trustee qualify as a U.S. citizen
and replacing that paragraph with
language requiring the mortgage trustee
to be eligible to hold a preferred
mortgage pursuant to 46 CFR
356.19(a)(1)—(4). This change expands
the definition of mortgage trustee to
encompass the broader range of parties
that are now eligible to serve as a
mortgage trustee.

The term “preferred mortgage” is
amended to track the definition of 46
U.S.C. 31322(a)(4), as amended. Part of
the definition states that a preferred
mortgage is one where the mortgagee is
a mortgage trustee that qualifies under
46 U.S.C. 31322(f) and 46 CFR 356.27—
31. One commenter suggested that this
definition could cause uncertainty with
respect to the use of mortgage trustees
because a violation of the regulations by
the mortgage trustee could endanger the
preferred status of the mortgage. The
commenter suggested that we amend the
definition to eliminate reference to the
statute and regulations and simply state
that a preferred mortgage is one where
the mortgagee is an approved mortgage
trustee. We intend for the preferred
status of the mortgage to be at risk if a
mortgage trustee fails to be in
compliance with the regulations;
however, we have addressed the
concerns of the commenter by clarifying
in § 356.27 that a mortgage trustee will
have an opportunity to cure a defect in
its approved status and by including a
provision for MARAD notification of
beneficiaries where there is a problem
with the mortgage trustee’s approved
status. The preferred status of the
mortgage will not be at risk until 30
days after notification of the beneficiary
that there is a problem with the
mortgage trustee’s approval.

The second sentence in the definition
of “non-citizen” has been deleted
because there is no longer any special
citizenship status for a State or
Federally chartered financial institution

that satisfies the controlling interest
requirements of section 2(b) of the
Shipping Act, 1916. Finally, the
definition of “trust” is amended to
conform the definition of a mortgage
trust to the new requirements for
mortgage trustees.

Section 356.5 Affidavit of U.S.
Citizenship

Paragraph 356.5(d) provides the form
of the affidavit of U.S. citizenship to be
used by a corporation. The form is
amended to add a new paragraph 6
which indicates that the vessel owner
has submitted the documents required
by 46 CFR 356.13 of MARAD’s
regulations. The existing paragraph 6 is
renumbered as paragraph 7. The
inclusion of this new paragraph in the
affidavit of U.S. citizenship was deemed
to be necessary to help ensure that
vessel owners have reviewed the
requirements and have submitted the
required documentation.

Section 356.7 Methods of Establishing
Ownership by United States Citizens

Paragraph 356.7(c)(1)(ii) has been
amended by removing the language that
applies the fair inference method to a
State or Federally chartered financial
institution that is acting as a preferred
mortgagee. The amendments to the AFA
deleted this standard for qualification as
a preferred mortgagee, so it was not
longer needed in the regulation.

Section 356.11 Impermissible Control
by a Non-Citizen

The NPRM proposed an amendment
to paragraph 356.11(a)(7) to clarify that
we would not consider impermissible
control to exist if the sale of a vessel is
caused through the exercise of loan or
mortgage covenants that are exercised
either (i) by an entity that has not been
approved as a U.S. citizen, but which is
otherwise eligible to hold a preferred
mortgage pursuant to 46 CFR
356.19(a)(2) through (5) or (ii) by an
approved mortgage trustee that is
exercising the loan or mortgage
covenants for a non-citizen or an entity
that does not qualify under
§ 356.19(a)(2) through (5), provided that
the Citizenship Approval Officer has
approved the use of such loan or
mortgage covenants. Several
commenters noted that this amendment
implies that review of loan documents
would be required in a mortgage trustee
arrangement where the beneficiary is a
commercial lender or lender syndicate,
contrary to the intent of the statutory
amendments to 46 U.S.C. 31322(f). We
did not intend to require mortgage and
loan documents related to loans from
lender syndicates and commercial
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lenders to be subject to MARAD review
where a mortgage trustee is being
utilized; therefore, we have specifically
excluded such review in other parts of
the regulations. We have also amended
paragraph 356.11(a)(7) to clarify that
loan and mortgage documents will not
be subject to review where a mortgage
trustee is holding a preferred mortgage
for the benefit of a commercial lender or
lender syndicate.

Section 356.13 Information Required
To Be Submitted by Vessel Owners

The NPRM proposed an amendment
to § 356.13(a) by clarifying in paragraph
(5) that financing documents will only
be required from entities that have not
been approved to hold a preferred
mortgage on fishing industry vessels or
that have not received general approval
for their loan documents pursuant to
§356.21. Several commenters noted that
this section implies that review of loan
documents may be required from
commercial lenders or lender syndicates
that are using an approved mortgage
trustee. Again, we did not intend to
include a review of financing
documents where a mortgage trustee is
holding a preferred mortgage for the
benefit of a commercial lender or lender
syndicate. Accordingly, we have added
language to paragraph 356.13(a)(5) to
specify that financing documents are
not required to be submitted if the
transaction is specifically exempted
under paragraph 356.19(d), which
specifically sets forth those preferred
mortgage transactions for which no
review of the loan or mortgage
documents is required.

A new element has also been added
to the list of material that vessel owners
are required to submit with their
affidavit of U.S. citizenship. For vessels
that exceed 165 feet in registered length,
750 gross registered tons (as measured
under 46 U.S.C. chapter 145) or 1900
gross registered tons (as measured under
the International Tonnage Convention,
46 U.S.C. chapter 143) or that have
engines capable of producing more than
3,000 horsepower, the vessel owner is
required to provide a statement
indicating whether the vessel meets
certain requirements set forth in
§ 356.47 in order to be eligible for
documentation with a fishery
endorsement. While this information
can be obtained by researching Coast
Guard files on specific vessels, it was
determined that we would not be able
to research the information in a timely
manner for all of the vessels that are
subject to these new restrictions.

Section 356.15 Filing of Affidavit of
U.S. Citizenship

Section 356.15 has been amended by
deleting paragraphs 356.15(a), (b), and
(c) that dealt with filing requirements
prior to October 1, 2001. It is no longer
necessary to maintain these
requirements in the regulations now
that the October 1, 2001, date has
passed. The remaining paragraphs have
been reordered in order to present the
requirements for filing an affidavit of
U.S. citizenship in a logical order.

A more significant amendment to
§356.15 is the addition of a new
paragraph (d) that allows vessel owners
or prospective vessel owners to request
a letter ruling to determine whether a
proposed ownership structure will meet
the requirements of the regulations and
allow the owner to document a vessel
with a fishery endorsement. In the
preamble to the final regulations (65 FR
44860, 4486566 (July 19, 2000)), we
stated that we would issue letter rulings
for vessel owners prior to June 1, 2001,
but that we did not plan to issue letter
rulings after October 1, 2001, because
letter rulings necessarily involve
hypothetical transactions and can
absorb an inordinate amount of time
and resources. While we continue to be
concerned about the burden on limited
resources that may be presented by
requests for letter rulings, we recognize
that the ability to obtain a letter ruling
before a transaction is finalized is
extremely useful to vessel owners and
other parties that are required to qualify
as U.S. citizens. Therefore, we have
amended the regulations to indicate that
we will continue to issue letter rulings
after October 1, 2001, to vessel owners
and other entities that are required to
qualify as U.S. citizens under these
regulations. If the process of issuing
letter rulings becomes too burdensome,
it may be necessary to reconsider this
position in the future.

Section 356.17 Annual Requirements
for Vessel Owners

The NPRM included a proposed
amendment to § 356.17 that would
delete the requirement for owners of
multiple fishing industry vessels to file
a certification prior to the renewal date
for the certificate of documentation for
each vessel. Therefore, a vessel owner
would be allowed to file one
consolidated affidavit of U.S.
citizenship on an annual basis for all of
its fishing industry vessels. One
commenter supported this amendment,
but suggested that we broaden the
language to clarify that if vessel owners
have the same ultimate common
ownership they may file a consolidated

affidavit. The commenter noted that
such an amendment would better
address the common practice in the
maritime industry where companies set
up separate subsidiaries to own
individual vessels. We agree with the
commenter and have amended
paragraph 356.17(b) to clarify that one
affidavit may be filed for multiple
vessels that have the same owner or
where the owners ultimately have the
same common ownership.

Section 356.19 Requirements To Hold
a Preferred Mortgage

Section 2202(b) of the Supplemental
Appropriations Act, 2001, amended 46
U.S.C. 31322(a)(4) by deleting from the
definition of a preferred mortgage for
fishing industry vessels of 100 feet or
greater a mortgage that is held by a
mortgagee that is a State or Federally
chartered financial institution that
meets the controlling interest
requirement of the 1916 Act. Section
2202(b) of the Supplemental
Appropriations Act also expanded the
definition of preferred mortgage for
fishing industry vessels by increasing
the universe of entities that can act as
the mortgagee. Accordingly, § 356.19
has been amended by deleting the
requirements to hold a preferred
mortgage in §§ 356.19(a)(2) through (d)
and by adding new language to
incorporate the new entities that will
qualify to hold a preferred mortgage.
The list of entities that will now qualify
to hold a preferred mortgage includes:
(1) Citizens of the United States who are
eligible under 46 U.S.C. 12102(c) to own
a vessel with a fishery endorsement; (2)
State or Federally chartered financial
institutions that are insured by the
Federal Deposit Insurance Corporation;
(3) farm credit lenders established under
title 12, chapter 23, of the United States
Code (12 U.S.C. 2001 et seq.); (4)
commercial fishing and agriculture
banks established pursuant to State law;
(5) commercial lenders organized under
the laws of the United States or of a
State and eligible to own a vessel under
46 U.S.C. 12102(a); and (6) mortgage
trustees that comply with the
requirements of 46 U.S.C. 31322(f) and
46 CFR 356.27—-356.31.

A new paragraph (b) has been added
to the section to describe the
information that the various entities
must submit to the Citizenship
Approval Officer so that a determination
can be made as to whether the entities
are qualified to hold a preferred
mortgage on a fishing industry vessel.
Several commenters suggested that the
proposed paragraph (b)(5) be amended
to clarify that there are different
requirements for a commercial lender to
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hold a preferred mortgage depending on
whether it is holding the mortgage
directly as a mortgagee or through a
mortgage trustee. We agree with the
commenters and have amended
paragraph (b) to clarify that a
commercial lender must demonstrate
that it is in the business of financing
and that it has a loan portfolio in excess
of $100 million, not more than 50
percent of which is to borrowers in the
commercial fishing industry. This
requirement applies whether the
commercial lender is holding the
preferred mortgage directly or is using a
mortgage trustee to hold the preferred
mortgage for its benefit. If a commercial
lender is holding a preferred mortgage
directly, it must also file an affidavit of
U.S. citizenship to demonstrate that it
qualifies as a documentation citizen
pursuant to 46 U.S.C. 12102(a).

We have also amended proposed
paragraph 356.19(b) to address the
required timing of submissions for a
mortgagee. A mortgagee, including a
mortgage trustee, that is holding a
preferred mortgage on a fishing industry
vessel prior to April 1, 2003, will be
required to demonstrate that it meets the
requirements of § 356.19(a) before the
next renewal date after April 1, 2003, for
the vessel’s certificate of
documentation. However, if a mortgagee
wishes to confirm that it is in
compliance with the requirements to
hold a preferred mortgage before the
certificate of documentation renewal
date for the vessel, the mortgagee may
request a letter ruling from the
Citizenship Approval Officer pursuant
to paragraph 356.19(e) at any time after
the publication of this regulation. A
mortgagee that wishes to enter into a
new preferred mortgage after April 1,
2003, will be required to demonstrate
that it meets the requirements of
§ 356.19(a) before it will be eligible to
obtain a preferred mortgage on a fishing
industry vessel.

Finally, several commenters noted
that more guidance is needed regarding
the form in which information must be
submitted in order for a mortgagee to
demonstrate that it is qualified to hold
a preferred mortgage directly and for a
lender syndicate or commercial lender
to demonstrate that it qualifies as such
an entity when it is using a mortgage
trustee to hold a preferred mortgage for
its benefit. We have set forth the
requirements in the regulations that
each entity must meet, and we have
amended paragraph 356.19(b) to state
that we will provide sample formats on
MARAD’s website the can be used for
the various entities to submit the
required information.

One commenter argued that the
requirements of proposed § 356.19(b)
are inconsistent with the Ship Mortgage
Act because the regulation requires
MARAD approval before a mortgage will
qualify as a preferred mortgage. The
commenter stated that the Ship
Mortgage Act, 46 U.S.C. 31322(a)(4)
does not require a mortgagee to
demonstrate its eligibility to hold a
preferred mortgage; therefore, the
requirements of § 356.19(b) are
inconsistent with the statute. Further,
the commenter stated that the mortgagee
has the most to lose by the loss of the
preferred status of its mortgage.
Consequently, the commenter believes
that self regulation by mortgagees would
be sufficient to ensure compliance with
the statute.

We do not agree with the commenter.
Requiring mortgagees to demonstrate
that they meet the requirements of the
statute is not inconsistent with statutory
requirements. The certification that
mortgagees would be required to submit
under § 356.19 is not complicated and
should not present a substantive or
administrative burden that would
hinder the ability of vessel owners to
obtain financing or that would restrict
the ability of a lender to obtain adequate
security for its loans. Therefore, we are
finalizing our proposed amendments to
§ 356.19 to require mortgagees to submit
certain information to the Citizenship
Approval Officer before they may obtain
a new preferred mortgage or in order to
maintain an existing preferred mortgage
on a fishing industry vessel.

A new paragraph (c) has also been
added to the regulations to require the
certification from paragraph (b) to be
submitted for each entity on an annual
basis for as long as the entity holds a
preferred mortgage on a fishing industry
vessel. The annual certification must be
filed at least 30 days prior to the annual
anniversary date of the original
approval. In order to address concerns
of some commenters regarding the loss
of the preferred status of a mortgage if
the mortgagee fails to file the annual
certification, we have amended
paragraph (c) to require the Citizenship
Approval Officer to notify a mortgagee
if it fails to submit the required annual
certification. The preferred status of the
mortgage will be maintained for 30 days
following the mailing date of the
delinquency notice.

A new paragraph (d) was also
proposed in the NPRM to make clear
that an entity, other than a mortgage
trustee, that is eligible to hold a
preferred mortgage on a fishing industry
vessel may exercise rights and
covenants under loan or mortgage
agreements and is not required to obtain

approval from MARAD. Several
commenters noted that this paragraph
was too narrow because it did not state
that a mortgage trustee may exercise
loan or mortgage covenants without
obtaining prior MARAD approval when
it is holding a preferred mortgage for the
benefit of an entity that is otherwise
qualified to hold a preferred mortgage or
for the benefit of a commercial lender or
lender syndicate. We agree with the
commenter and have revised paragraph
(d) to specifically set forth which
entities may exercise rights under loan
or mortgage covenants without
obtaining MARAD approval.

Several commenters suggested that
lenders should be allowed to request a
letter ruling in the same way that vessel
owners may request a letter ruling from
the Citizenship Approval Officer under
§ 356.15. We agree with the commenter
that letter rulings should be available to
lenders and mortgage trustees and have
added a new paragraph 356.19(e) that
will allow entities to request a letter
ruling from the Citizenship Approval
Officer to determine whether a mortgage
or mortgage trust arrangement will
comply with the requirements of 46 CFR
part 356. If a letter ruling is issued, the
date of the letter ruling may be deemed
to be the approval date of the
transaction and to be the required date
for the annual approval.

Section 356.21 General Approval of
Non-Citizen Lender’s Standard Loan or
Mortgage Agreements

Section 356.21 allowed non-citizen
lenders that were using a mortgage
trustee to get MARAD approval of their
standard loan or mortgage covenants.
The amendments to the AFA expanded
the class of lenders that may hold a
preferred mortgage directly to allow
various entities that do not qualify as
U.S. citizens to hold a preferred
mortgage directly. If the beneficiary
under a mortgage trust arrangement is
allowed to hold a preferred mortgage
directly, or qualifies as a commercial
lender or lender syndicate, no review of
the loan or mortgage covenants is
required, notwithstanding the fact that
the beneficiary may not qualify as a U.S.
citizen. Accordingly, the term “non-
citizen lender” is replaced with the term
“lender” throughout the section.

Several commenters noted that
paragraph 356.21(a) could be
interpreted to require review of standard
loan or mortgage agreements involving a
mortgage trustee and a beneficiary that
is either a commercial lender or lender
syndicate. We did not intend to imply
that MARAD review of such loan or
mortgage documents would be
mandated; therefore, we have amended
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paragraph 356.21(a) to clarify that the
approval of standard loan and mortgage
covenants is available for entities that
are not eligible to hold a preferred
mortgage directly and that do not
otherwise qualify as a commercial
lender or lender syndicate.

Finally, we amended paragraph (d) by
deleting the penalty imposed on the
owner of a fishing industry vessel if a
lender uses loan or mortgage covenants
that were not approved by the
Citizenship Approval Officer. Instead,
we have added language to indicate that
the Citizenship Approval Officer may
determine that the transaction results in
an impermissible transfer of control to
a non-citizen and that therefore, the
arrangement does not satisfy the
requirements to qualify as a preferred
mortgage. Furthermore, the lender will
lose its general approval and will be
required to obtain approval of its loan
and mortgage covenants on a case-by-
case basis in the future.

Section 356.23 Restrictive Loan
Covenants Approved for Use by Lenders

Section 356.23 has been amended by
deleting the term “non-citizen lender”
in the title and the body of the section
and substituting the term “lenders” in
its place. As noted above, the
amendments to the AFA have created a
class of lenders that may or may not
qualify as U.S. citizens, but who are
nevertheless eligible to hold a preferred
mortgage directly and to exercise
restrictive loan and mortgage covenants
without requiring approval from
MARAD. Accordingly, the term
“lender” has been substituted for “non-
citizen lender” throughout the section
because the approval of these restrictive
loan covenants is not required for all
“non-citizen lenders” but rather only for
those who do not meet the requirements
to hold a preferred mortgage directly.

Several commenters noted that as
proposed in the NPRM, the amendments
to paragraph 356.23(a) could be
interpreted to require MARAD review of
loan or mortgage covenants where a
commercial lender or lender syndicate
is using a mortgage trustee to hold the
preferred mortgage for its benefit. We
have therefore amended paragraph
356.23(a) to clarify that this section is
intended to apply to lenders that are not
otherwise exempt from MARAD review
of their loan or mortgage covenants
pursuant to paragraph 356.19(d).

Section 356.25 Operation of Fishing
Industry Vessels by Mortgagees

Paragraph 356.25(c) provides that a
mortgagee that is not eligible to own a
fishing industry vessel may operate the
vessel for a non-commercial purpose to

the extent necessary for the immediate
safety of the vessel or for repairs,
drydocking or berthing changes;
provided, that the vessel is operated
under the command of a citizen of the
United States and for no longer than 15
calendar days. One commenter
suggested that there is no need for an
iron-clad 15 day limit and that the
regulations should be amended to allow
a non-citizen mortgage trustee to operate
a vessel for longer than 15 days if the
Citizenship Approval Officer grants
approval. There is no need to amend
paragraph 356.25(c) because paragraph
356.25(b) already provides leeway for
the Citizenship Approval Officer to
grant written authorization for operation
of a vessel beyond what is specifically
allowed in paragraph 356.25(c).
Paragraph 356.25(b) states that, except
as provided in paragraph 356.25(c), the
vessel may not be operated for any
purpose without the prior written
approval of the Citizenship Approval
Officer. Therefore, if a mortgagee that is
not eligible to own a fishing industry
vessel wishes to operate such a vessel
for the purposes enumerated in
356.25(c) for a period in excess of 15
days, it may do so with written
authorization of the Citizenship
Approval Officer.

Section 356.27 Mortgage Trustee
Requirements

The mortgage trustee requirements
were amended to delete references to a
requirement that the mortgage trustee
demonstrate that it qualifies as a U.S.
citizen because mortgage trustees are no
longer required to qualify as a U.S.
citizen if they otherwise meet one of the
requirements of 46 U.S.C.
31322(a)(4)(A)—(E). Where references to
proving citizenship were included in
§356.27, we have substituted a
requirement that the mortgage trustee
supply the appropriate information to
demonstrate that it complies with the
requirements of 46 CFR 356.19(b)(1)—(5)
to be eligible to hold a preferred
mortgage on fishing industry vessels.

A new paragraph (4) was also added
to the trustee application which requires
the mortgage trustee to agree to furnish
the Citizenship Approval Officer with
copies of the trust agreement as well as
any other issuance, assignment or
transfer of an interest related to the
transaction if the beneficiary under the
trust arrangement is not a commercial
lender, a lender syndicate or an entity
eligible to hold a preferred mortgage
under 46 CFR 356.19(a)(1)—(5). This
submission is necessary so that the
Citizenship Approval Officer can make
a determination that the trust

arrangement does not result in an
impermissible transfer of control.

Several commenters noted that some
entities may be reluctant to qualify as a
mortgage trustee because of the risk of
liability that is imposed by paragraph
(d) of the mortgage trustee application,
which states that a mortgage trustee
“shall not assume any fiduciary duty in
favor of non-citizen beneficiaries that is
in conflict with any restrictions as
requirements of the regulation.” The
commenters suggested that paragraph
(d) be deleted. However, paragraph
356.27(e) provides for review by the
Citizenship Approval Officer of the form
of trust agreement to be used, and the
Citizenship Approval Officer will
review and approve the loan and
mortgage documents where the
beneficiary is not a commercial lender,
a lender syndicate or an entity
otherwise qualified to hold a preferred
mortgage. This review should limit the
liability exposure of a mortgage trustee;
therefore, we have decided to retain
paragraph (d) in the mortgage trustee
application.

One commenter suggested that the
requirement in paragraphs 356.27(c)(3)
and (g) to submit a copy of the mortgage
trustee’s articles of incorporation and
bylaws should be deleted as there is no
need to examine these documents
unless the mortgage trustee is seeking to
qualify as a U.S. citizen. The
requirement for a mortgage trustee that
is seeking to qualify as a U.S. citizen to
submit its articles of incorporation and
bylaws is addressed by reference to the
need to comply with § 356.19; therefore,
we have deleted paragraph 356.27(c)(3)
and paragraphs (a)(2) and (a)(3)(ii) of the
mortgage trustee application in
§356.27(g).

Several commenters remarked that the
beneficiaries under a trust agreement
have the most to lose if a mortgage
trustee fails to continue to qualify as a
mortgage trustee. Consequently, the
beneficiaries should be notified of the
mortgage trustee’s failure to qualify. We
agree with the commenters and have
added a new paragraph (a)(3)(iv) to the
mortgage trustee application at
§ 356.27(g). The new paragraph requires
mortgage trustees to provide the identity
and address of all beneficiaries for
which it is acting as mortgage trustee, so
that the Citizenship Approval Officer
can notify the beneficiaries if the
mortgage trustee fails to qualify under
the regulations.

Finally, one commenter suggested
that the proposed requirements of
§ 356.27 serve no apparent purpose and
that the requirements of the statute
should be self executing. The
commenter stated that there should be
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no requirement for MARAD approval of
mortgage trustees except in cases where
the mortgage trustee is holding a
preferred mortgage for the benefit of a
lender that is not qualified to hold a
preferred mortgage directly or that does
not qualify as a commercial lender or
lender syndicate. We disagree with the
commenter that the statutory
requirements for an entity to qualify as
a mortgage trustee must be self
executing. The AFA placed restrictions
on the entities that can hold a preferred
mortgage on fishing industry vessels in
order to insure that non-citizen entities
cannot use loan or mortgage covenants
to control fishing industry vessels that
they are otherwise not eligible to own.
While the amendments to the Ship
Mortgage Act were intended to broaden
the universe of entities that could hold
a preferred mortgage directly and that
could act as a mortgage trustee, the
statute does not restrict MARAD from
determining whether or not an entity is
eligible to qualify as a mortgage trustee.
In fact, the statute sets forth specific
criteria that must be met and states that
a mortgage trustee must also satisfy any
other requirements that the Secretary of
Transportation may require. Therefore,
we do not agree with the commenter,
and we will continue to require
mortgage trustees to demonstrate that
they meet certain requirements.

Section 356.31 Maintenance of
Mortgage Trustee Approval

Section 356.31 was amended by
deleting the requirement in paragraph
(a)(1) that a mortgage trustee provide an
affidavit of U.S. citizenship on an
annual basis. A mortgage trustee is no
longer required to qualify as a U.S.
citizen, provided that it is otherwise
qualified to hold a preferred mortgage
on a fishing industry vessel.
Accordingly, mortgage trustees will be
required to submit the appropriate
documentation required under
§356.19(b)(1)—(5) to demonstrate that
they are qualified to hold a preferred
mortgage on fishing industry vessels.

One commenter suggested that the
requirement in paragraph 356.31(a)(2) to
submit a copy of the mortgage trustee’s
articles of incorporation and bylaws on
an annual basis should also be deleted
as there is no need to examine these
documents unless the mortgage trustee
is seeking to qualify as a U.S. citizen.
We agree with the commenter since the
requirement for U.S. citizens to submit
any changes to these documents is
covered under the § 356.19; therefore,
paragraph 356.31(a)(2) has been deleted
and the section has been renumbered
accordingly.

Paragraph 356.31(b) has also been
amended by deleting any reference to
the requirement for a mortgage trustee to
make an annual filing within 30 days of
its annual stockholders meeting. Several
commenters noted that the correlation
of the filing date to the annual
stockholders meeting is a carryover from
when the mortgage trustee was required
to file an affidavit of U.S. citizenship.
Accordingly, the annual filing date will
be tied to the date of the mortgage
trustee approval by the Citizenship
Approval Officer.

Several commenters stated that
paragraph 356.31(c) should be amended
to provide a mortgage trustee with an
opportunity to cure a deficiency in its
approval within 30 days and to require
the Citizenship Approval Officer to
notify the beneficiaries when a mortgage
trustee fails to comply with the
regulations and is no longer qualified to
act as a mortgage trustee. The
commenters also suggested that the
preferred status of the mortgage remain
intact until 30 days after the
beneficiaries are notified, rather than 30
days after publication of the disapproval
of the mortgage trustee in the Federal
Register.

We agree with the commenter that the
beneficiaries should be notified because
the beneficiaries under a mortgage trust
arrangement are the entities that would
suffer the greatest harm from the loss of
the preferred status of a mortgage held
by a mortgage trustee. Therefore, we
have added a new paragraph
356.31(a)(4) that requires a mortgage
trustee to provide the identity and
address of all beneficiaries for which it
is acting as mortgage trustee. We have
also amended paragraph 356.31(c) to
require the Citizenship Approval Officer
to notify the beneficiaries if the
mortgage trustee fails to qualify under
the regulations. Such notice will be
provided by mailing a copy of the
Federal Register notice through
standard U.S. mail to the beneficiary at
the address provided by the mortgage
trustee. During the 30 day period
following publication of the disapproval
notice in the Federal Register, the
mortgage trustee must either transfer its
responsibilities to an approved mortgage
trustee or cure the defect in its approval
or the mortgage will no longer be
qualified as a preferred mortgage. While
we have amended paragraph 356.31(c)
to require the Citizenship Approval
Officer to notify the beneficiary of a
mortgage trustee’s failure to qualify, we
will continue to use the date that the
disapproval notice is published in the
Federal Register as the date from which
the 30 day period for the mortgage
trustee to cure the defect or transfer its

responsibilities will begin to run in
order to minimize confusion over
multiple compliance dates and to
provide an absolute date with which to
work.

Section 356.37 Operation of a Fishing
Industry Vessel by a Mortgage Trustee

Section 356.37 provides that a
mortgage trustee may only operate a
fishing industry vessel where such
operation is necessary for the immediate
safety of the vessel. One commenter
suggested that section 356.37 should be
amended to provide mortgage trustees
with the same flexibility to operate a
fishing industry vessel as that which is
granted to preferred mortgagees in
paragraph 356.25(c). We agree with the
commenter that these sections could be
more closely aligned; therefore, we have
amended section 356.37 to clarify that a
mortgage trustee may operate a fishing
industry vessel where non-commercial
operation is necessary for the immediate
safety of the vessel, as well as for
repairs, drydocking or berthing changes;
provided, that the vessel is operated
under the command of a citizen of the
United States for a period of no more
than 15 calendar days.

Section 356.45 Advance of Funds

Section 356.45(a)(2)(iv) does not
currently allow non-citizens to advance
funds to a vessel owner and to obtain a
security interest in property of the
vessel owner in order to secure the debt.
Because non-citizens will now be
allowed to utilize a mortgage trustee to
hold a preferred mortgage on a vessel for
the benefit of the non-citizen lender, we
propose to amend paragraph
356.45(a)(2)(iv) by inserting language at
the end that would allow a non-citizen
to advance funds to a vessel owner and
to have a security interest in the vessel
or other collateral, provided that the
non-citizen uses a qualified mortgage
trustee to hold the mortgage and debt
instrument for the benefit of the non-
citizen.

Section 356.47 Special Requirements
for Large Vessels

Section 356.47 implements special
requirements for certain large vessels.
Vessels that exceed 165 feet in
registered length, 750 gross registered
tons or that have engines capable of
producing in excess of 3000 horsepower
are ineligible for documentation with a
fishery endorsement pursuant to 46
U.S.C. 12102(c)(5), as redesignated by
section 2202(a)(2) of the Supplemental
Appropriations Act, 2001. A vessel that
meets any of the above criteria can be
exempted from the prohibition on
obtaining a fishery endorsement if it
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meets all of the following requirements:
(1) A certificate of documentation was
issued for the vessel and endorsed with
a fishery endorsement that was effective
on September 25, 1997; (2) the vessel is
not placed under foreign registry after
October 21, 1998; and (3) in the event
of the invalidation of the fishery
endorsement after October 21, 1998,
application is made for a new fishery
endorsement within 15 business days of
the invalidation.

There are a number of events that can
render a vessel’s documentation and
fishery endorsement immediately
invalid under Coast Guard regulations.
If one of these events occurs, such as the
death of one of the owners in a tenancy
by the entirety ownership arrangement,
and the remaining owners do not apply
for a new fishery endorsement within 15
business days, the vessel could
potentially suffer a permanent loss of its
eligibility to be documented with a
fishery endorsement. Because of the
harsh result that could occur if one of
these events occurred and the vessel
owner did not address the issue within
the prescribed time period, MARAD’s
regulations state that the 15 day period
will not begin to run until the vessel
owner receives written notification from
MARAD or the Coast Guard identifying
the reason for such invalidation. In
other words, the vessel’s fishery
endorsement will not be deemed invalid
for purposes of complying with
paragraph 356.47(b)(3) until notice is
given. This requirement ensures that a
vessel owner is aware of the
consequences of failing to apply for a
new fishery endorsement within the
specified period of time in the event of
an invalidation.

We believe that the sale in bankruptcy
of a fishing industry vessel that meets
the criteria of paragraph 356.47(a) can
also lead to an unintended and harsh
result if the vessel is purchased by a
mortgagee that is not qualified to own
a vessel with a fishery endorsement. A
mortgagee is permitted under 46 U.S.C.
31329 to purchase a vessel on which it
holds a preferred mortgage, even though
the mortgagee may not be qualified to
own a documented vessel. The Coast
Guard’s regulations at 46 CFR 67.161
provide that such a sale to a mortgagee
is not deemed to be a foreign sale or to
invalidate the vessel’s documentation
for purposes of complying with certain
specified statutory provisions; however,
the endorsement on the vessel is not
deemed to remain valid. Therefore, as a
practical matter, a mortgagee that is not
qualified to own a fishing industry
vessel is restricted from purchasing
such a vessel on which it holds a
mortgage and subsequently holding the

vessel for resale to a qualified buyer, as
permitted by 46 U.S.C. 31329(b),
because the vessel would lose its
eligibility to be documented with a
fishery endorsement if an application
for a new fishery endorsement is not
submitted within 15 business days by a
qualified owner. Consequently, a
mortgagee would be deprived of using a
statutorily permitted means of
protecting the value of its collateral by
purchasing the vessel and subsequently
selling the vessel to a qualified buyer.
Furthermore, this could adversely
impact the ability of vessel owners to
obtain financing from entities that are
eligible to hold a preferred mortgage on
fishing industry vessels, but which are
not eligible to own fishing industry
vessels. Accordingly, we have amended
paragraph 356.47(b)(3) to clarify that a
fishing industry vessel’s fishery
endorsement will not be deemed invalid
for purposes of complying with this
paragraph, if the vessel is purchased
pursuant to 46 U.S.C. 31329 by a
mortgagee that is not eligible to own a
vessel with a fishery endorsement,
provided that the mortgagee is eligible
to hold a preferred mortgage on such
vessel at the time of the purchase.

Following the publication of the
NPRM, the AFA was amended by
section 1103 of Public Law 107-206 by
striking the phrase “‘of more than 750
gross registered tons’’ in each place it
appears, and inserting in lieu thereof,
“of more than 750 gross registered tons
(as measured under chapter 145 of title
46) or 1,900 gross registered tons (as
measured under chapter 143 of that
title)”. This change was deemed to be
necessary because newly constructed
fishing industry vessels would not be
eligible for documentation with a
fishery endorsement if the vessel was
over approximately 60 feet in registered
length. Newly constructed fishing
industry vessels are required to be
measured pursuant to 46 U.S.C. chapter
143 for purposes of complying with the
AFA. The tonnage measurement of a
vessel measured under chapter 145 is
much higher than that which would be
obtained for a vessel of comparable
length that was measured under chapter
143; therefore, newly constructed
vessels that are much smaller than 165
feet would not be eligible for
documentation with a fishery
endorsement prior to the amendment to
the AFA. The amendment allows
vessels of up to 165 feet to be eligible
for documentation if the vessel meets
the corresponding tonnage threshold
under the tonnage measurement system
that applies to the particular vessel. We

have amended § 356.47 to incorporate
this technical change.

We are also amending § 356.47 by
adding a new paragraph (e) that will
require the owners of vessels that are
greater than 165 feet in registered
length, 750 gross tons (as measured
under 46 U.S.C. chapter 145) or 1,900
gross registered tons (as measured under
the International Tonnage Convention,
46 U.S.C. chapter 143), or that have
engines capable of producing in excess
of 3,000 shaft horsepower to submit
with their annual affidavit of U.S.
citizenship a certification that the vessel
is eligible to be documented with a
fishery endorsement because it complies
with §356.47(b), (c) or (d) of these
regulations. While this information can
be obtained by researching Coast Guard
files on specific vessels, we have
determined that we would not be able
to research the information in a timely
manner for all of the vessels that are
subject to these new restrictions.
Therefore, the vessel owner will be
required to certify that the vessel is
eligible for documentation pursuant to
one of the exceptions in § 356.47.

Section 356.51 Exemptions for
Specific Vessels

Paragraph (a) states that certain
vessels will be exempt from the
requirements of 46 U.S.C. 12102(c)
“until such time as 50% of the interest
owned and controlled in the vessel
changes.” We added the phrase “after
October 1, 2001,” after “such time” in
paragraph (a) in order to clarify that the
ownership structure on October 1, 2001,
is the baseline from which we will
measure any change in ownership of a
vessel that is exempt from the
requirements of 46 U.S.C. 12102(c)
pursuant to this section.

In addition, there were several
technical amendments to § 356.51 to
correct typographical errors in the
regulation. The official number for the
vessel EXCELLENCE was corrected in
paragraphs 356.51(a)(1) and (c).
Paragraph 356.51(e) was deleted and a
reworded version of the paragraph was
inserted as a new paragraph (d).

The current paragraph (d) relates to
the exemption from the ownership and
control requirements for fishing
industry vessels engaged in fisheries in
the exclusive economic zone under the
authority of the Western Pacific Fishery
Management Council and for purse
seine vessels that are engaged in tuna
fishing in the Pacific Ocean outside of
the exclusive economic zone of the
United States or pursuant to the South
Pacific Regional Fisheries Treaty. Such
vessels are exempted, pursuant to 46
U.S.C. 12102(c)(4), as redesignated by
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section 2202 of the Supplemental
Appropriations Act, 2001, from
complying with the new ownership and
control requirements of the AFA. Our
current regulations exempt the vessels
from the requirement to meet the higher
ownership and control standard of the
AFA; however, the regulations require
the owners of such vessels to file an
affidavit of U.S. citizenship with
MARAD to demonstrate that the vessel
complies with the ownership and
control standard that existed prior to the
passage of the AFA. Because many of
these vessels and the vessel owners are
located in remote areas, the requirement
to file an affidavit of U.S. citizenship
with MARAD has proven to be a
difficult requirement for many vessel
owners to satisfy. After further
consideration, we have determined that
the intent of the statutory exemption
was to allow the owners of such vessels
to forgo the requirement to file an
affidavit of U.S. citizenship with
MARAD. Accordingly, we have deleted
the requirement to file an affidavit of
U.S. citizenship with MARAD, and we
are adding a new paragraph (f) that will
require the vessel owner to notify both
MARAD’s Citizenship Approval Officer
and the Coast Guard’s National Vessel
Documentation Center that it is claiming
the exemption available to the vessel
under 46 CFR 356.51(e). Vessel owners
will then be required to follow the Coast
Guard’s regulatory procedures that were
in effect prior to the passage of the AFA
to document the vessel with a fishery
endorsement. Furthermore, vessels
covered by 46 CFR 356.51(e) are not
subject to the restrictions of § 356.47
during the time that the vessel is
engaged in the fisheries as outlined in
paragraph 356.51(e).

Only one party provided comments
on the amendments to § 356.51. The
commenter supported the proposed
changes and noted that the changes
would relieve an administrative burden
that has complicated efforts for the
owners of such vessels to raise capital
for their operations.

Section 356.53 Conflicts with
International Agreements

Section 213(g) of the AFA states that
if the requirements of 46 U.S.C. 12102(c)
or 46 U.S.C. 31322(a), as amended by
the AFA, are determined to be
inconsistent with the provisions of an
international investment agreement to
which the United States was a party
with respect to the owner or mortgagee
of a fishing industry vessel on October
1, 2001, the requirements of the AFA
will not apply to the owner or
mortgagee of that specific vessel to the
extent of the inconsistency. Section

2202(e) of the Supplemental
Appropriations Act, 2001, amends
section 213(g) of the AFA to change the
date upon which an ownership or
mortgage interest must be in place in
order for an owner or mortgagee to
claim the protection of an international
investment agreement. The date was
changed from October 1, 2001, to July
24, 2001. Accordingly, we have
amended § 356.53 by substituting the
July 24, 2001 date for “October 1, 2001”
and “September 30, 2001” where those
dates appear in the section.

We have also amended paragraph (d)
to give the Chief Counsel the discretion
as to whether a petition under this
section should be published in the
Federal Register. The decision as to
whether a petition should be published
in the Federal Register will hinge on
whether the petition contains new and
unique arguments on which the Chief
Counsel believes that the public should
be given an opportunity to comment.
Because of the expense and time
involved in publishing these petitions
in the Federal Register and the fact that
no comments were received in response
to any of the petitions that were
published in the last year, we
determined that it would be best to
provide discretion to the Chief Counsel
to determine whether a petition
warrants publication and public
comment.

Paragraph (b)(5), which addresses the
timing of submissions prior to October
1, 2001, has also been removed. This
section is no longer necessary now that
October 1, 2001, has passed.

Finally, section 213(g) of the AFA
provides that a vessel owner is not
subject to the requirements of the AFA
with respect to a particular vessel to the
extent that those requirements are found
to be inconsistent with an international
agreement relating to foreign investment
to which the United States is a party.
However, section 213(g) also states that
the requirements of the AFA shall apply
to the owner if any ownership interest
in the vessel owner is transferred to or
otherwise acquired by a foreign
individual or entity after the effective
date of the AFA. Section 2002(e) of the
Supplemental Appropriations Act,
2001, further amended section 213(g) to
require that the provisions of 46 U.S.C.
12102(c) and 46 U.S.C. 31322, as
amended by the AFA, shall apply to a
vessel owner or mortgagee that is
subject to an exemption under section
213(g) if the percentage of foreign
ownership in the vessel is increased
after the effective date of this
subsection.

Section 356.53(g) sets forth the
requirement that the provisions of the

AFA will apply to all owners and
mortgagees that acquire an interest after
the effective date of the AFA in a fishing
industry vessel that is subject to a
section 213(g) exemption. Paragraph
356.53(g)(2) states that the requirements
of the AFA will apply to all owners and
mortgagees in a fishing industry vessel
that is subject to a section 213(g)
exemption if any ownership interest in
that vessel owner is transferred to or
otherwise acquired by a non-citizen
after the effective date of the AFA. The
existing paragraph 356.53(g)(2) provides
that an ownership interest in a vessel
would be considered to be transferred
under this subsection when an interest
in the primary vessel owner is
transferred. However, we stated that we
would not consider a transfer in the
primary vessel owner to occur where:
(1) The transfer is of disparately held
shares of a publicly traded company
that equal less than 5 percent of the
shares in any class of stock; (2) the
transfer is between subsidiary
companies under one parent; or (3) the
transfer is pursuant to a divorce or
death.

We proposed several changes to
paragraph 356.53(g) in the NPRM in
order to incorporate the new statutory
amendments that dictate that the
requirements of the AFA should be
applied to a vessel owner or mortgagee
if the percentage of foreign ownership in
the vessel is increased after the effective
date of section 213(g), as amended. We
also proposed an amendment to tighten
our interpretation of what constitutes a
change in ownership interest.
Specifically, we proposed to add a new
paragraph (g)(3) to clarify that an
ownership interest is deemed to be
transferred if: (1) There is a transfer of
direct ownership interest in the primary
vessel owning entity or the parent of the
primary vessel owning entity where the
primary vessel owning entity is a
wholly owned subsidiary; or (2) there is
a transfer of ownership at any tier that
results in a transfer of five percent or
more of the ownership interest in the
primary entity. A new paragraph (g)(4)
was also proposed and the provisions of
paragraph (g)(2) relating to transfers of
disparately held shares in a publicly
traded vessel owning entity and
transfers made pursuant to divorce or
death were moved there.

One party submitted comments on the
proposed changes to § 356.53. The
commenter objected to our proposed
amendments in paragraph
356.53(g)(3)(ii) to further restrict our
interpretation of what constitutes a
transfer of ownership. The commenter
stated that transfers of ownership
should be limited to transfers of the
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primary vessel owning entity and that
we should not and could not restrict
transfers of ownership in entities that
are farther up the ownership chain. The
commenter objected to our proposal for
the following reasons: (1) That the plain
language of section 213(g) provides that
the treaty exemption will be lost only if
there is a transfer of interest in the
primary vessel owning entity; (2) that
section 213(g) provides that the treaty
exemption will be lost if there is a
transfer of “any” interest in the vessel
owner; (3) that the proposed rule would
adopt an insupportable interpretation of
the words “foreign individual or
entity;” (4) that the 2001 amendment to
section 213(g) does not provide support
for proposed paragraph 356.53(g)(3)(ii);
and (5) that MARAD proposes to take
inconsistent positions in evaluating the
percentage of ““foreign ownership”
under 46 U.S.C. 12102(c) and AFA
section 213(g).

We disagree with the commenter
regarding our authority to regulate
transfers of ownership beyond the first
tier of vessel ownership. The increase in
U.S. citizen ownership and control of
fishing industry vessels that is
mandated by the AFA was intended to
increase the U.S. citizen ownership and
control of fishing industry vessels and
to address a loophole that was created
in 1987 by the Commercial Fishing
Industry Vessel Anti Reflagging Act of
1987 (““Anti-Reflagging Act”), Pub. L.
100-239. The Anti-Reflagging Act raised
the U.S. citizen ownership and control
requirement for fishing industry vessels
from a “documentation citizen”
standard to a “controlling interest”
standard. However, section 7(b) of the
Anti-Reflagging Act provided a savings
clause for the owners of vessels that
were documented with a fishery
endorsement prior to the passage of the
Anti-Reflagging Act. The savings clause
allowed the vessel owner to continue to
document a particular vessel with a
fishery endorsement if the vessel had
been documented with a fishery
endorsement prior to the passage of the
Act. This grandfather provision was
subsequently determined in Southeast
Shipyard Ass’n v. United States, 979
F.2d 1541 (D.C. Cir. 1992), to run with
the vessel rather than the vessel owner.
Therefore, the increased U.S. ownership
and control in these vessels could not be
assured as U.S. entities continued to
buy into the grandfathered vessels over
time because a grandfathered vessel
could always be sold back to an entity
that could be wholly owned by non-
citizens, provided that the entity
qualified as a documentation citizen.

Section 204 of the AFA repealed the
ownership savings clause of the Anti-

Reflagging Act and required vessel
owners to comply with the new 75
percent U.S. citizen ownership and
control standard imposed by the AFA.
Vessel owners and mortgagees are
exempted from complying with the new
requirements of the AFA if the
requirements are inconsistent with the
provisions of an international
investment agreement to which the
United States is a party. However, the
exemption provided for in section
213(g) is limited in several ways. First,
the exemption is limited to the
ownership or mortgage interest of a
particular owner or mortgagee with
respect to a particular vessel, and it
applies only to the extent of the
inconsistency with the international
agreement. Secondly, the exemption
will be lost if any ownership interest in
the vessel owner is transferred to or
otherwise acquired by a foreign
individual or entity or if the percentage
of foreign ownership in the vessel is
increased after July 24, 2001, the
effective date of section 213(g), as
amended.

The purpose of the exemption under
section 213(g) is twofold. First, the
exemption for specific vessels ensures
that the AFA cannot be deemed
unenforceable in its entirety because it
is in conflict with U.S. obligations
under an international investment
agreement. Secondly, it provides an
exemption for the owners and
mortgagees of vessels that do not meet
the new ownership and control
requirements, provided that when any
interest is sold or transferred, it is sold
or transferred to U.S. citizens so that,
over time the U.S. citizen ownership
and control of the vessel comes into
compliance with the requirements of the
AFA.

The commenter states that the plain
language of section 213(g) provides that
the treaty exemption will be lost only if
there is a transfer of an interest in the
primary vessel owning entity.
Furthermore, the commenter asserts that
section 213(g) does not provide
statutory authority for MARAD to
regulate transfers of ownership interest
above the first tier of vessel ownership.
We disagree with the commenter.

Section 213(g) refers to the “vessel
owner” and in no way specifically
addresses the primary vessel owner or
limits our authority to govern transfers
of ownership at various levels of the
ownership structure. The term “owner”
as used in the context of the AFA
implicitly applies to the complete
ownership structure and therefore
covers the owners at each tier. The fact
that section 213(g) does not explicitly
refer to the owner “at each tier and in

the aggregate” as is done in 46 U.S.C.
12102(c) does not mean that we are
prohibited from looking beyond the first
tier owner in evaluating the ownership
structure of a vessel subject to a section
213(g) exemption. Acceptance of the
commenter’s interpretation that the term
“owner” applies only to the first tier
vessel owner would allow a vessel
owner to easily circumvent the
restrictions in section 213(g) on
transfers of interest to foreign
individuals or entities by simply having
a tiered ownership structure and selling
an interest in the vessel ownership
structure above the first tier. For
example, a vessel that is subject to a
213(g) exemption and that was
grandfathered under the Anti-Reflagging
Act could be owned by a U.S.
corporation that is wholly owned by a
foreign entity, provided that the U.S.
corporation qualifies as a
documentation citizen. Under the
commenter’s interpretation, all or part
of the interest in the non-citizen parent
of the documentation citizen could be
freely transferred to another non-citizen
entity because the non-citizen parent is
not the primary vessel owner. The
restrictions on transfers of sale in
section 213(g) were designed to ensure
that any transfers of ownership in a
vessel subject to a section 213(g)
exemption would be to U.S. citizens
until such time as the entire ownership
structure came into compliance with the
new ownership and control
requirements of the AFA. The
commenter’s interpretation would
completely frustrate this intended
result.

The commenter also argues that the
proposed regulation would adopt an
insupportable interpretation of the
words “foreign individual or entity.”
Section 213(g) provides that the
exemption will be lost if there is a
transfer of an ownership interest in the
vessel owner ““to a foreign individual or
entity.” The commenter suggests that
our proposed regulations essentially
substitute the term non-citizen for the
terms ““foreign individual or entity”’ and
that this cannot be supported by the
statute. The commenter states that a
corporation or partnership formed
under the laws of the United States does
not become a “foreign * * * entity”
because more than 25 percent of the
ownership of the entity is owned by
persons who do not meet the AFA test
of citizenship. Therefore, the
commenter suggests that we are
incorrect in determining that a transfer
of an ownership interest in a vessel to
an entity that does not qualify as a U.S.
citizen under the AFA should be treated
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in the same manner as a transfer to a
foreign entity.

We disagree with the commenter on
this interpretation of what is covered by
the term ““foreign individual or entity”
as used in section 213(g). As noted
above, section 213(g) clearly
contemplates that transfers of
ownership in a vessel subject to a
section 213(g) exemption must be to
U.S. citizens that comply with the AFA
citizenship standard until such time as
the entire vessel ownership structure
complies with the new ownership and
control standard of the AFA. Following
the commenter’s reading of the statute
could lead to results that would actually
increase the foreign participation in the
ownership structure. For example, an
entity within the ownership structure
that has 100 percent U.S. citizen
ownership and control would be
permitted to sell its interest under the
commenter’s interpretation to a
documentation citizen that is wholly
owned by a foreign corporation.
Although the documentation citizen is a
U.S. company with U.S. management, it
is a foreign-owned entity and should be
treated accordingly for purposes of
complying with section 213(g). The
commenter’s suggested interpretation is
inconsistent with the objective of
section 213(g) to ratchet up the U.S.
citizen participation in the ownership
structure when a vessel owner transfers
its ownership interests.

The commenter also suggests that
proposed paragraph 356.53(g)(3)(ii)
should not become part of the final rule
because it is inconsistent with the
standard that is applied to determining
the aggregate U.S. citizen ownership
when applying 46 U.S.C. 12102(c). The
commenter notes that when we
determine the percentage of non-citizen
ownership in applying 46 U.S.C.
12102(c), we determine that any entity
that does not qualify as a U.S. citizen
under the AFA is a non-citizen. We do
not look into the percentage of non-
citizen ownership within that entity in
order to determine the aggregate non-
citizen participation. For example, an
entity that is owned 74 percent by U.S.
citizens and 26 percent by non-citizens
would be deemed to be a non-citizen
and would be treated the same as an
entity that was owned 100% by a non-
citizen for purposes of determining the
aggregate U.S. citizen participation. In
other words, no credit would be given
for the U.S. ownership in an entity that
does not qualify independently as a U.S.
citizen. However, when applying
section 213(g), we do not treat all non-
citizen entities in the ownership chain
equally because we continue to monitor
the transfer of ownership in those non-

citizen entities. The commenter argues
that we should treat non-citizens the
same way in determining the amount of
non-citizen ownership under section
213(g) and that once an entity is
determined to be a non-citizen we
should not be concerned with transfers
of ownership in that entity.

We do not agree with the commenter
that there is a requirement to apply the
same standard when determining the
level of non-citizen participation under
section 213(g) as when we determine
the level of aggregate non-citizen
participation under 46 U.S.C. 12102(c).
As noted above, the purpose of the
restrictions on transfer of ownership
interest in section 213(g) is to ensure
that U.S. participation in the ownership
structure is increased at any time that a
non-citizen participant decides to exit
the ownership structure and transfer its
interest. Consequently, we believe that
it is appropriate to apply a different
standard under section 213(g) with
respect to transfers of ownership
interest.

Finally, the commenter states that the
standard that we have applied in
paragraph 356.53(g)(3)(ii) regarding
transfers of indirect ownership is too
liberal and exceeds the scope of our
authority. The commenter notes that we
have stated in proposed paragraph
356.53(g)(3)(ii) that we will deem a
transfer of ownership interest to occur
where there is a transfer of indirect
ownership at any tier that results in a
transfer of five percent or more of the
interest in the primary vessel owning
entity. The commenter points out that
section 213(g) provides that the
exemption will be lost if “any
ownership interest in [the vessel]
owner” is transferred to or otherwise
acquired by a foreign individual or
entity.” Therefore, the commenter
contends that if a transfer of an indirect
ownership interest is deemed to be a
constructive transfer of an ownership
interest in the vessel owner, MARAD’s
proposal to permit transfers of less than
five percent is flatly inconsistent with
the statute. The only instance in which
the commenter believes that the use of
a five percent threshold is supportable
is where a publicly traded entity holds
an interest in the vessel, as currently
provided for in the regulations.

We attempted to build some
flexibility into the regulations regarding
transfers of indirect interests, so that
every transfer of an interest in the
ownership chain, regardless of how
small the interest is or how far removed
it is from the primary vessel owner,
would not potentially result in a loss of
the exemption. However, we agree with
the commenter’s assertion that section

213(g) is intended to cover all transfers
of ownership interest to another party.
Therefore, we are amending our
proposed language in paragraphs
356.53(g)(3)(i) and (ii) to address the
commenter’s objection and to clarify
that an ownership interest is deemed to
be transferred if: (i) There is a transfer
of direct ownership interest in the
primary vessel owning entity; or (ii)
there is a transfer of indirect ownership
interest at any tier. We will, however,
continue to implement our policy with
regard to transfers of disparately held
shares in publicly traded companies as
outlined in paragraph 356.53(g)(4).

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

We have reviewed this rule under
Executive Order 12866 and have
determined that this is not a significant
regulatory action. Additionally, this rule
is not likely to result in an annual effect
on the economy of $100 million or
more. The purpose of this rule is: To
implement amendments to the
requirements to hold a preferred
mortgage on fishing industry vessels of
100 feet or greater in registered length;
to implement statutory changes to
section 213(g) of the AFA, which allows
vessel owners and mortgagees to
petition MARAD for a determination
that the AFA does not apply to them
because it is inconsistent with an
international investment agreement; and
to make other technical changes and
revisions to MARAD’s regulations
regarding the ownership and control of
fishing industry vessels by U.S. citizens.

This rule is also not significant under
the regulatory policies and procedures
of the Department of Transportation (44
FR 11034, February 26, 1979). The costs
and benefits associated with this
rulemaking are so minimal that no
further analysis is necessary. Because
the economic impact should be
minimal, further regulatory evaluation
is not necessary.

Federalism

We analyzed this rulemaking in
accordance with the principles and
criteria contained in E.O. 13132
(“Federalism”) and have determined
that it does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement. The regulations have
no substantial effects on the States, or
on the current Federal-State
relationship, or on the current
distribution of power and
responsibilities among the various local
officials. Therefore, consultation with
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State and local officials was not
necessary.

Regulatory Flexibility Act

This rulemaking will not have a
significant economic impact on a
substantial number of small entities.
The amendments to the regulations
relating to vessel owners are of a
technical nature that will not result in
a significant economic impact.
Furthermore, this rule will make it
easier for owners of fishing industry
vessels to obtain financing for their
vessels by expanding the universe of
lenders that are eligible to hold a
preferred mortgage on a fishing industry
vessel as security for a loan. Therefore,
we certify that this rule will not have a
significant economic impact on a
substantial number of small business
entities.

Environmental Impact Statement

We have analyzed this rule for
purposes of compliance with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and have
concluded that under the categorical
exclusions provision in section 4.05 of
Maritime Administrative Order
(“MAQO”) 600-1, “Procedures for
Considering Environmental Impacts,”
50 FR 11606 (March 22, 1985), the
preparation of an Environmental
Assessment, and an Environmental
Impact Statement, or a Finding of No
Significant Impact for this rulemaking is
not required. This rulemaking involves
administrative and procedural
regulations which clearly have no
environmental impact.

Paperwork Reduction Act

The Office of Management and Budget
(“OMB”’) previously reviewed the
information collection requirements
under 46 CFR part 356 and assigned
OMB control number 2133-0530. This
rule establishes a new requirement for
the collection of information. OMB has
been requested to review and approve
the information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501, et seq.). We
request that commenters address in
their comments whether the information
collection in this proposal is necessary
for the agency to properly perform its
functions and will have practical utility,
the accuracy of the burden estimates,
ways to minimize this burden, and ways
to enhance quality, utility, and clarity of
the information to be collected.
Comments should be sent not later than
30 days following publication of this
notice in the Federal Register.
Comments should refer to the docket
number that appears at the top of this

document. Written comments may be
submitted to the Docket Clerk, U.S. DOT
Dockets, Room PL-401, 400 Seventh
Street, SW., Washington, DC 20590.
Comments may also be submitted by
electronic means via the Internet at
http://dmses.dot.gov/gov/submit. All
comments received will be available for
examination at the above referenced
address between 10 a.m. and 5 p.m.
e.d.t. (or e.s.t.), Monday through Friday,
except Federal holidays. An electronic
version of this document is available on
the World Wide Web at http://
dms.dot.gov.

In accordance with the Paperwork
Reduction Act, this notice announces
MARAD’s intentions to request an
amendment to its approval for the
subject information collection to allow
processing of applications to determine
the eligibility of owners of vessels of
100 feet or greater in registered length
to obtain a fishery endorsement to the
vessel’s documentation, to determine
the eligibility of lending institutions to
hold a preferred mortgage on a fishing
vessel, a fish processing vessel, or a fish
tender vessel of 100 feet or greater in
registered length and to determine the
eligibility of mortgage trustees to hold a
preferred mortgage on such vessels for
the benefit of a non-citizen lender.
Copies of this request may be obtained
from the Office of Chief Counsel at the
address given above under ADDRESSES.

Title of Collection: (Eligibility of U.S.-
Flag Vessels of 100 Feet or Greater In
Registered Length to Obtain a Fishery
Endorsement to the Vessel’s
Documentation) 46 CFR part 356.

Type of Request: Modification of
existing information collection.

OMB Control Number: 2133-0530.

Form Number: None.

Expiration Date of Approval: Three
years following approval by OMB.

Summary of the Collection of
Information: Owners of vessels of 100
feet or greater in registered length who
wish to obtain a fishery endorsement to
the vessel’s documentation are currently
required to file an affidavit of United
States citizenship demonstrating that
they comply with the requirements of
section 2(c) of the 1916 Act, 46 App.
U.S.C. 802(c) and with the requirements
of 46 U.S.C. 12102(c). Other
documentation that must be submitted
with the affidavit includes a copy of the
articles of incorporation, bylaws or
other comparable documents, a
description of any management
agreements entered into with non-
citizens, a certification that any
management contracts with non-citizens
do not convey control in a fishing
industry vessel to a non-citizen, and a

copy of any time charters or voyage
charters with non-citizens.

Mortgagees who plan to finance
vessels of 100 feet or greater in
registered length that have a fishery
endorsement or for which a fishery
endorsement to the vessel’s
documentation is sought must submit a
certification to demonstrate that they
meet the statutory definition of a
“preferred mortgagee” at 46 U.S.C.
31322(a)(4). Prior to this rulemaking a
preferred mortgagee was required to
submit an affidavit of United States
citizenship to demonstrate that it
complies with the United States citizen
ownership and control requirements of
section 2(c) of the 1916 Act, 46 App.
U.S.C. 802(c), or in the case of a State
or Federally chartered financial
institution, the controlling interest
requirements of section 2(b) of the 1916
Act. If a mortgagee does not comply
with the definition of a “preferred
mortgagee,” it must use a mortgage
trustee that qualifies as a citizen of the
United States to hold the preferred
mortgage for the benefit of the non-
citizen lender. The mortgage trustee
must file an application for approval as
a mortgage trustee that includes
evidence that it is eligible to hold a
preferred mortgage and that it complies
with the requirements of 46 U.S.C.
31322. In addition to the affidavit of
United States citizenship, corporations
and other entities must submit
documents which demonstrate that the
entity is organized and existing under
the laws of the United States, such as
articles of incorporation and bylaws, or
other comparable documents. Annually,
owners of vessels, mortgagees and
applicable mortgage trustees must
submit prescribed citizenship or other
qualifying information to MARAD’s
Citizenship Approval Officer.

Need and Use of the Information: The
information collection will be used to
verify statutory compliance with the
United States citizen ownership and
control requirements under section 2(b)
and section 2(c) of the 1916 Act and 46
U.S.C. 12102(c) for owners, charterers,
mortgagees, and mortgage trustees of
vessels of 100 feet or greater in
registered length for which a fishery
endorsement to the vessel’s
documentation is being sought. The
information collection is being modified
to require owners of vessels that are
greater than 165 feet or 750 gross tons
or that have engines capable of
producing more than 3000 horsepower
to submit a certification indicating that
the vessel was documented with a
fishery endorsement on September 25,
1997 and that the fishery endorsement
has remained valid, therefore the vessel
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is eligible for continued documentation
with a fishery endorsement. In addition,
rather than demonstrate that they meet
specific U.S. citizenship standards, most
preferred mortgagees will now be
required to submit information to
demonstrate that they comply with the
new statutory definition of a preferred
mortgagee at 46 U.S.C. 31322(a)(4).
Without the information it would be
impossible to know whether certain
vessels are eligible for documentation
with a fishery endorsement and whether
a preferred mortgagee is eligible to hold
a preferred mortgage on a fishing
industry vessel. This amendment to the
collection of information does not result
in an increased burden, but it does
result in a change in the type of
information that is being collected.

One commenter suggested that the
requirements under section 356.19 are
inconsistent with the Paperwork
Reduction Act and the Ship Mortgage
Act. The regulations require a lender to
file a certification with MARAD to
demonstrate that the lender complies
with the statutory requirements to hold
a preferred mortgage on a fishing
industry vessel before the mortgage will
qualify as a preferred mortgage. The
commenter states that a lender has the
most to lose if it does not comply with
the statutory requirements; therefore,
self regulation by the industry should be
sufficient. In addition, the commenter
states that the Ship Mortgage Act, as
amended, does not give MARAD
specific authority to require such a
certification from preferred mortgagees,
so the certification requirement is
inconsistent with the requirements of
both the Ship Mortgage Act and the
Paperwork Reduction Act.

While we agree with the commenter
that a lender has the most to lose if a
determination is made that it does not
qualify as a preferred mortgagee, self
regulation of preferred mortgagees is not
adequate to satisfy the spirit of the law
and MARAD’s mandate to ensure that
non-citizens do not acquire
impermissible control of fishing
industry vessels. Because a preferred
mortgagee can exercise control over a
fishing industry vessel, it is important
that MARAD establish that the
mortgagee complies with the
requirements of the statute and that it is
not an entity that is prohibited from
exercising control over the vessel. There
is no language in the statute to indicate
that MARAD is limited in any way
regarding the information that it can or
should require from preferred
mortgagees. Furthermore, as discussed
in the preamble to section 356.19, we
have created a simple certification that

should not be burdensome to lenders
that wish to file a preferred mortgage.

Description of Respondents: Owners,
bareboat charterers, mortgagees, and
mortgage trustees of vessels of 100 feet
or greater in registered length for which
a fishery endorsement to the vessel’s
documentation is being sought.

Annual Responses: Responses will be
required on an occasional and an annual
basis. Updates will be required during
the year if there are changes to the
ownership or financing of the vessel.
There are approximately 550 vessels
and 400 vessel owners that are subject
to this regulation. Approximately 450
responses are expected from owners and
bareboat charterers and less than 50
responses are expected from mortgagees
and mortgage trustees.

Annual Burden: 2950 hours.

Unfunded Mandates Reform Act of 1995

This rule would not impose an
unfunded mandate under the Unfunded
Mandates Reform Act of 1995. It would
not result in costs of $100 million or
more, in the aggregate, to any of the
following: State, local, or Native
American tribal governments, or the
private sector. This rule is the least
burdensome alternative that achieves
the objective of the rule.

Regulatory Identification Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number is contained in
the heading of this document to cross-
reference this action with the Unified
Agenda.

List of Subjects in 46 CFR Part 356

Citizenship and naturalization,
Fishery endorsement, Fishing vessels,
International investment agreements,
Mortgages, Penalties, Reporting and
recordkeeping requirements.

Accordingly, 46 CFR part 356 is
amended as follows:

PART 356—REQUIREMENTS FOR
VESSELS OF 100 FEET OR GREATER
IN REGISTERED LENGTH TO OBTAIN
A FISHERY ENDORSEMENT TO THE
VESSEL’'S DOCUMENTATION

1. The authority citation for part 356
is revised to read as follows:

Authority: 46 U.S.C. 12102; 46 U.S.C.
31322; Pub. L. 105-277, division C, title II,
subtitle I, section 203 (46 U.S.C. 12102 note),
section 210(e), and section 213(g), 112 Stat.
2681; Pub. L. 107-20, section 2202, 115 Stat.
168-170; 49 CFR 1.66.

2. Part 356 is amended by revising the
phrases “Fishing Vessel, Fish
Processing Vessel, or Fish Tender
Vessel” and “Fishing Vessel, Fish
Tender Vessel, or Fish Processing
Vessel” to read “Fishing Industry
Vessel” in every place that either phrase
appears in part 356 except as used in
newly added § 356.3( j).

Subpart A—General Provisions

356.3 [Amended]

3. Section 356.3 is amended as
follows:

a. Paragraphs (1) through (x) are
redesignated as paragraphs (o) through
(aa).

b. Paragraphs (i) through (k) are
redesignated as paragraphs (k) thorugh
(m).
c. Paragraphs (g) and (h) are
redesignated as paragraphs (h) and (i).

d. New paragraphs (g), (j) amd (n) are
added.

e. Paragraph (e)(2) and newly
designated paragraphs (h)(2), (u) and
(y)(2) are revised.

f. In newly designated paragraph (q),
paragraph (q)(2) is removed, paragraph
(q)(3) is redesignated as paragraph
(9)(2), and new paragraph (q)(3) is
added.

g. In newly designated paragraphs (p)
and (q), add the word “Industry”
following the word “Fishing”.

h. Newly designated paragraph (s) is
revised.

The additions and revisions read as
follows:

356.3 Definitions

* * * * *

(e) Citizen of the United States,
Citizen or U.S. Citizen:
* * * * *

(2) Other criteria that must be met by
entities other than individuals include:

(i) In the case of a corporation:

(A) The chief executive officer, by
whatever title, and chairman of the
board of directors and all officers
authorized to act in the absence or
disability of such persons must be
Citizens of the United States; and

(B) No more of its directors than a
minority of the number necessary to
constitute a quorum are Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) All of the members are Citizens of
the United States;

(B) The chief executive officer, by
whatever title, and the chairman of the
board of directors (or equivalent
committee or body) and all officers
authorized to act in their absence or
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disability are Citizens of the United
States; and,

(C) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the
Citizenship Approval Officer to be in
effect an association or a partnership;
and,

(B) Each co-venturer is a Citizen of the
United States;

(v) In the case of a Trust that owns a
Fishing Industry Vessel:

(A) The Trust is domiciled in the
United States or a State;

(B) The Trustee is a Citizen of the
United States; and

(C) All beneficiaries of the trust are
persons eligible to document vessels
pursuant to the requirements of 46
U.S.C. 12102(c);

(vi) In the case of a Limited Liability
Company (LLC) that is not found to be
in effect a general partnership requiring
all of the general partners to be Citizens
of the United States:

(A) Any Person elected to manage the
LLC or who is authorized to bind the
LLGC, and any Person who holds a
position equivalent to a Chief Executive
Officer, by whatever title, and the
Chairman of the Board of Directors in a
corporation are Citizens of the United
States; and,

(B) Non-Citizens do not have
authority within a management group,
whether through veto power, combined
voting, or otherwise, to exercise control
over the LLC.

* * * * *

(g) Commercial Lender means an
entity that is primarily engaged in the
business of lending and other financing
transactions and that has a loan
portfolio in excess of $100,000,000, of
which not more than 50 per centum in
dollar amount consists of loans to
borrowers in the commercial fishing
industry, as certified by the Commercial
Lender to the Citizenship Approval
Officer.

* * * * *

(h) Controlling Interest:

(2) Other criteria that must be met by
entities other than an individual
include:

(i) In the case of a corporation:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of the
Board of Directors (or equivalent
committee or body) and all officers
authorized to act in their absence or
disability are Citizens of the United
States; and,

(B) No more than a minority of the
number of its directors, or equivalent,

necessary to constitute a quorum are
Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of the
Board of Directors (or equivalent
committee or body) and all officers
authorized to act in their absence or
disability are Citizens of the United
States; and,

(B) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the
Citizenship Approval Officer to be in
effect an association or partnership; and

(B) A majority of the equity is owned
by and vested in Citizens of the United
States free and clear of any trust or
fiduciary obligation in favor of any Non-
Citizen;

(v) In the case of a Limited Liability
Company (LLC) that is not found to be
in effect a general partnership requiring
all of the general partners to be Citizens
of the United States:

(A) Any Person elected to manage the
LLC or who is authorized to bind the
LLG, and any Person who holds a
position equivalent to the Chief
Executive Officer, by whatever title, and
the Chairman of the Board of Directors
in a corporation and any Persons
authorized to act in their absence are
Citizens of the United States; and,

(B) Non-Citizens do not have
authority within a management group,
whether through veto power, combined
voting, or otherwise, to exercise control
over the LLC;

* * * * *

(j) Fishing Industry Vessel means a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel;

* * * * *

(n) Lender Syndicate means an
arrangement established for the
combined extension of credit of not less
than $20,000,000 made up of four or
more entities that each have a beneficial
interest, held through an agent, under a
trust arrangement established pursuant
to 46 U.S.C. 31322(f). Other than the
exercise by the agent of powers related
to routine administrative matters, none
of the entities in a Lender Syndicate
may exercise powers related to the
Lender Syndicate’s extension of credit
without the concurrence of at least one
other unaffiliated beneficiary. Powers
related to routine administrative matters
include those concerning the day-to-day
management of the extension of credit

such as monitoring compliance with
loan covenants, collateral inspections
and similar matters; however, more
substantive powers such as amending
loan and mortgage documents, releasing
guarantors or collateral, or
administering the loan in the event of a
default are not considered routine.

* * * * *

R

(q) Mortgage Trustee,

(2) Is authorized under those laws to
exercise corporate trust powers;

(3)Is eligigle to hold a Preferred
Mortgage under 46 U.S.C.
31322(a)(4)(A)-(E);

* * * * *

(s) Non-Citizen Lender means a lender
that does not qualify as a Citizen of the
United States.

* * * * *

(u) Preferred Mortgage means a
mortgage on a Fishing Industry Vessel
that has as the Mortgagee:

(1) A person eligible to own a vessel
with a fishery endorsement under 46
U.S.C. 12102(c);

(2) A state or federally chartered
financial institution that is insured by
the Federal Deposit Insurance
Corporation;

(3) A farm credit lender established
under title 12, chapter 23, of the United
States Code [12 U.S.C. 2001 et seq.];

(4) A commercial fishing and
agriculture bank established pursuant to
State law;

(5) A commercial lender organized
under the laws of the United States or
of a State and eligible to own a vessel
under 46 U.S.C. 12102(a); or

(6) A Mortgage Trustee that complies
with the requirements of 46 U.S.C.
31322(f) and 46 CFR 356.27 through
356.31.

* * * * *

(y) Trust means:

* * * * *

(2) In the case of a mortgage trust, a
trust that is domiciled in and existing
under the laws of the United States, or
of a State, that has as its trustee a
Mortgage Trustee as defined in this
section, and that is authorized to act on
behalf of a beneficiary in accordance
with the requirements of §§ 356.27
through 356.31.

* * * * *

Subpart B—Ownership and Control

4. In § 356.5, revise paragraph (d) to
read as follows:

§356.5 Affidavit of U.S. Citizenship.
(d) The prescribed form of the
Affidavit of U.S. Citizenship is as

follows:
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State of County of Social there is an exception to the statement in

Security Number: I, (The foregoing list should include the clause (b), the name, address, and citizenship
, (Name) of officers, whether or not they are also of the stockholder and the amount and class

(Residence address) being duly sworn,
depose and say:

1. That I am the (Title of office(s)
held) of , (Name of corporation) a
corporation organized and existing under the
laws of the State of (hereinafter
called the “Corporation”), with offices at

, (Business address) in evidence
of which incorporation a certified copy of the
Articles or Certificate of Incorporation (or
Association) is filed herewith (or has been
filed) together with a certified copy of the
corporate Bylaws. [Evidence of continuing
U.S. citizenship status, including
amendments to said Articles or Gertificate
and Bylaws, should be filed within 45 days
of the annual documentation renewal date for
vessel owners. Other parties required to
provide evidence of U.S. citizenship status
must file within 30 days after the annual
meeting of the stockholders or annually,
within 30 days after the original affidavit if
there has been no meeting of the stockholders
prior to that time.];

2. That I am authorized by and in behalf
of the Corporation to execute and deliver this
Affidavit of U.S. Citizenship;

3. That the names of the Chief Executive
Officer, by whatever title, the Chairman of
the Board of Directors, all Vice Presidents or
other individuals who are authorized to act
in the absence or disability of the Chief
Executive Officer or Chairman of the Board
of Directors, and the Directors of the
Corporation are as follows:?

Name Title

Date and Place of Birth

directors, and all directors, whether or not
they are also officers.) Each of said
individuals is a Citizen of the United States
by virtue of birth in the United States, birth
abroad of U.S. citizen parents, by
naturalization, by naturalization during
minority through the naturalization of a
parent, by marriage (if a woman) to a U.S.
citizen prior to September 22, 1922, or as
otherwise authorized by law, except (give
name and nationality of all Non-Citizen
officers and directors, if any). The By-laws of
the Corporation provide that ~ (Number)
of the directors are necessary to constitute a
quorum; therefore, the Non-Citizen directors
named represent no more than a minority of
the number necessary to constitute a quorum.
4. Information as to stock, where
Corporation has 30 or more stockholders:

That I have access to the stock books and
records of the Corporation; that said stock
books and records have been examined and
disclose (a) that, as of |, (Date) the
Corporation had issued and outstanding

(Number) shares of , (Class)
the only class of stock of the Corporation
issued and outstanding [if such is the case],
owned of record by (Number)
stockholders, said number of stockholders
representing the ownership of the entire
issued and outstanding stock of the
Corporation, and (b) that no stockholder
owned of record as of said date five per
centum (5%) or more of the issued and
outstanding stock of the Corporation of any
class. [If different classes of stock exist, give
the same information for each class issued
and outstanding, showing the monetary value
and voting rights per share in each class. If

of stock owned should be stated and the
required citizenship information on such
stockholder must be submitted.] That the
registered addresses of owners of
record of shares of the issued and
outstanding (Class) stock of the
Corporation are shown on the stock books
and records of the Corporation as being
within the United States, said

shares being per centum (%) of
the total number of shares of said stock (each
class). [The exact figure as disclosed by the
stock books of the corporation must be given
and the per centum figure must not be less
than 65 per centum for a corporation that
must satisfy the controlling interest
requirements of section 2(b) of the Shipping
Act, 1916, 46 App. U.S.C. § 802(b), or not less
than 95 per centum for an entity that is
demonstrating ownership in a vessel for
which a fishery endorsement is sought. These
per centum figures apply to corporate
stockholders as well as to the primary
corporation.] (The same statement should be
made with reference to each class of stock,

if there is more than one class.)

or

[Note: An entity that has less than 30
stockholders should use the following
alternate paragraph (4) and strike the
inapplicable paragraph (4).]

4. Information as to stock, where
Corporation has less than 30 stockholders:
That the information as to stock ownership,
upon which the Corporation relies to
establish that 75% of the stock ownership is
vested in Citizens of the United States, is as
follows:

Name of stockholder

Date and place of birth

Number of shares owned
(each class)

Percentage of shares owned
(each class)

and that each of said individual stockholders
is a Citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization during
minority through the naturalization of a
parent, by marriage (if a woman) to a U.S.
citizen prior to September 22, 1922, or as
otherwise authorized by law. NOTE: If a
corporate stockholder, give information with
respect to State of incorporation, the names
of the officers, directors, and stockholders
and the appropriate percentage of shares
held, with statement that they are all U.S.
citizens. Nominee holders of record of 5% or
more of any class of stock and the beneficial
owners thereof should be named and their
U.S. citizenship information submitted to
MARAD.

5. That 75% of the interest in (each) said
Corporation, as established by the
information hereinbefore set forth, is owned
by Citizens of the United States; that the title

1Offices that are currently vacant should be noted
when listing Ofifcers and Directors in the Affidavit.

to 75% of the stock of (each) class of the
stock of (each) said Corporation is vested in
Citizens of the United States free from any
trust or fiduciary obligation in favor of any
person not a Citizen of the United States; that
such proportion of the voting power of (each)
said Corporation is vested in Citizens of the
United States; that through no contract or
understanding is it so arranged that more
than 25% the voting power of (each) said
Corporation may be exercised, directly or
indirectly, in behalf of any person who is not
a Citizen of the United States; and that by no
means whatsoever, is any interest in said
Corporation in excess of 25% conferred upon
or permitted to be exercised by any person
who is not a Citizen of the United States; and
or

[Note: An entity that is required to comply
with the controlling interest requirements of
section 2(b) of the Shipping Act, 1916, 46
App. U.S.C. §802(b), should use the

following alternate paragraph (5) and strike
the inapplicable paragraph (5).]

5. That the Controlling Interest in (each)
said Corporation, as established by the
information hereinbefore set forth, is owned
by Citizens of the United States; that the title
to a majority of the stock of (each) said
Corporation is vested in Citizens of the
United States free from any trust or fiduciary
obligation in favor of any person not a
Citizen of the United States; that such
proportion of the voting power of (each) said
Corporation is vested in Citizens of the
United States; that through no contract or
understanding is it so arranged that the
majority of the voting power of (each) said
Corporation may be exercised, directly or
indirectly, in behalf of any person who is not
a Citizen of the United States; and that by no
means whatsoever, is control of (each) said
Corporation conferred upon or permitted to
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be exercised by any person who is not a
Citizen of the United States; and

6. That the affiant has submitted all of the
necessary documentation required under 46
CFR §356.13 in connection with this
Affidavit of U.S. Citizenship for the vessels
herein identified.

Vessel Name Official Number

[Note: Paragraph 6 should be included in the
Affidavit of U.S. Citizenship submitted by an
entity that owns a Fishing Industry Vessel.]

7. That affiant has carefully examined this
affidavit and asserts that all of the statements
and representations contained therein are
true to the best of his knowledge,
information, and belief.

(Name and title of affiant)

(Signature of affiant)

Date

Penalty for False Statement: A fine or
imprisonment, or both, are provided for
violation of the proscriptions contained in 18
U.S.C. §1001 (see also, 18 U.S.C. §§ 286,

287).
* * * * *
§356.7 [Amended]

5. Section 356.7(c)(1)(ii) is revised to
read as follows:

§356.7 Methods of establishing ownership
by United States Citizens.
* * * * *

(C) * x %

(DE * = *

(ii) At least 65% of the stock (each
class) of the corporation be held by
Persons having a registered U.S. address
in order to infer at least 51% ownership
by U.S. Citizens; and

* * * * *

§356.11 [Amended]

6. Section 356.11(a)(7) is revised to
read as follows:

§356.11 Impermissible control by a Non-
Citizen.
* x %

(a)

(7) Has the right to cause the sale of
a Fishing Industry Vessel other than:

(i) By an entity that is eligible to hold
a Preferred Mortgage on the vessel
pursuant to § 356.19(a)(2) through (a)(5);

(ii) By an approved Mortgage Trustee
that is exercising loan and mortgage
covenants on behalf of a beneficiary that
qualifies as a Commercial Lender, a
Lender Syndicate or an entity eligible to
hold a Preferred Mortgage under
§ 356.19(a)(2) through (a)(5);

(iii) By an approved Mortgage Trustee
that is exercising loan or mortgage

covenants for a beneficiary that is not
qualified to hold a Preferred Mortgage,
provided that the loan or mortgage
covenants have been approved by the
Citizenship Approval Officer; or

(iv) Where it is necessary in order to
allow a Non-Citizen to dissolve its
interest in the entity;
* * * * *

Subpart C—Requirements for Vessel
Owners

§356.13 [Amended]

7. Section 356.13 is amended as
follows:

a. By removing the word “and” at the
end of paragraph (a)(11);

b. By removing the period at the end
of paragraph (a)(12) and inserting in lieu
thereof a semicolon followed by the
word “and”;

c¢. By revising paragraph (a)(5); and

d. By adding a new paragraph (a)(13).

The additions read as follows:

§356.13 Information required to be
submitted by vessel owners.

(a] * % %

(5) Any loan agreements or other
financing documents applicable to a
Fishing Industry Vessel where the
lender has not been approved by
MARAD to hold a Preferred Mortgage on
Fishing Industry Vessels, excepting
financing documents that are exempted
from review pursuant to § 356.19(d) and
loan documents that have received
general approval from the Citizenship
Approval Officer pursuant to § 356.21
for use with an approved Mortgage

Trustee.
* * * * *

(13) A copy of the Large Vessel
Certification required by § 356.47.

* * * * *

§356.15 [Amended]

8. Section 356.15 is amended as
follows:

a. By removing paragraphs (a), (b),
and (c);

b. By redesignating paragraphs (e) and
(f) as paragraphs (a) and (b);

c. By redesignating paragraph (d) as
paragraph (c) and by removing the
words “will necessarily”” from the third
sentence and inserting in lieu thereof
the word “may”’; and

d. By adding a new paragraph (d) to
read as follows:

§356.15 Filing of Affidavit of U.S.
Citizenship.
* * * * *

(d) The owner of a Fishing Industry
Vessel or a prospective owner of such a
vessel may request a letter ruling from
the Citizenship Approval Officer in

order to determine whether the owner
under a proposed ownership structure
will qualify as a U.S. Citizen that is
eligible to document the vessel with a
fishery endorsement. A complete
request for a letter ruling must be
accompanied by an Affidavit of U.S.
Citizenship and all other documentation
required by ““ 356.13. The Citizenship
Approval Officer will issue a letter
ruling based on the ownership structure
that is proposed; however, the
Citizenship Approval Officer reserves
the right to reverse the determination if
any of the elements of the ownership
structure, contractual arrangements, or
other material relationships are altered
when the vessel owner submits the
executed Affidavits and supporting
documentation.

§356.17 [Amended]
9. Section 356.17(b) is revised to read
as follows:

§356.17 Annual requirements for vessel
owners.
* * * * *

(b) The annual certification required
by paragraph (a) of this section must be
filed at least 45 days prior to the
renewal date for the vessel’s
documentation and fishery
endorsement. Where multiple Fishing
Industry Vessels are owned by the same
entity or by entities that ultimately have
common ownership, an Affidavit of U.S.
Citizenship and supporting
documentation may be filed for all of
the vessels in conjunction with the first
vessel documentation renewal during
each calendar year. Any information or
supporting documentation unique to a
particular vessel that would normally be
required to be submitted under § 356.13
or any other provision of this part 356
such as charters, management
agreements, loans or financing
agreements, sales, purchase or
marketing agreements, or exemptions
claimed under this part must be
submitted with the annual filing for that
vessel if the documents are not already
on file with the Citizenship Approval
Officer.

* * * * *

Subpart D—Mortgages

10. Section 356.19 is revised to read
as follows:

§356.19 Requirements to hold a Preferred
Mortgage.

(a) In order for a Mortgagee to be
eligible to obtain a Preferred Mortgage
on a Fishing Industry Vessel, it must be:

(1) A Citizen of the United States;

(2) A state or federally chartered
financial institution that is insured by
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the Federal Deposit Insurance
Corporation;

(3) A farm credit lender established
under title 12, chapter 23, of the United
States Code (12 U.S.C. 2001 et seq.);

(4) A commercial fishing and
agriculture bank established pursuant to
State law;

(5) A Commercial Lender organized
under the laws of the United States or
of a State and eligible to own a vessel
under 46 U.S.C. 12102(a); or

(6) A Mortgage Trustee that complies
with the requirements of 46 U.S.C.
31322(f) and 46 CFR 356.27 through
356.37.

(b) A Mortgagee must demonstrate to
the Gitizenship Approval Officer that it
satisfies one of the requirements set
forth in paragraph (a) of this section
before it will be qualified to obtain a
Preferred Mortgage on a Fishing
Industry Vessel after April 1, 2003. A
Mortgagee that has an existing Preferred
Mortgage on a Fishing Industry Vessel
prior to April 1, 2003, will be required
to demonstrate that it satisfies one of the
requirements set forth in paragraph (a)
of this section before the vessel’s next
certificate of documentation renewal
date after April 1, 2003. Failure to
submit the required information may
result in the loss of the preferred status
for the mortgage. A sample format that
may be used to submit the required
information for Mortgagees, Commercial
Lenders and Lender Syndicates is
available on the MARAD website at
http://www.marad.dot.gov/afa.html.
The required information that must be
submitted in order to make such a
demonstration for each category in
paragraph (a) is as follows:

(1) If a Mortgagee plans to qualify as
a United States Citizen under paragraph
(a)(1) of this section, the Mortgagee must
file an Affidavit of United States
Citizenship demonstrating that it
complies with the citizenship
requirements of 46 U.S.C. 12102(c) and
section 2(c) of the 1916 Act, which
require that 75% of the ownership and
control in the Mortgagee be vested in
U.S. Citizens at each tier and in the
aggregate. In addition to the Affidavit of
U.S. Citizenship, a certified copy of the
Articles of Incorporation and Bylaws, or
other comparable corporate documents
must be submitted to the Gitizenship
Approval Officer.

(2) A state or federally chartered
financial institution must provide a
certification that indicates whether it is
a state chartered or federally chartered
financial institution and that certifies
that it is insured by the Federal Deposit
Insurance Corporation (“FDIC”). The
certification must include the FDIC

Certification Number assigned to the
institution.

(3) A farm credit lender must provide
a certification indicating that it qualifies
as a farm credit lender established
under title 12, chapter 23, of the United
States Code (12 U.S.C. 2001 et seq.);

(4) A commercial fishing and
agriculture bank must provide a
certification indicating that it has been
lawfully established as a commercial
fishing and agriculture bank pursuant to
State law and that it is in good standing;

(5) A Commercial Lender that seeks to
be qualified to hold a Preferred
Mortgage directly or through a Mortgage
Trustee must provide evidence that it is
engaged primarily in the business of
lending and other financing transactions
and a certification that it has a loan
portfolio in excess of $100 million, of
which no more than 50 percent of the
dollar amount of the loan portfolio
consists of loans to borrowers in the
commercial fishing industry. The
certification must include information
regarding the approximate size of the
loan portfolio and the percentage of the
portfolio that consists of loans to
borrowers in the commercial fishing
industry. A Commercial Lender that
seeks to be qualified to hold a Preferred
Mortgage directly must also submit an
Affidavit of U.S. Citizenship to the
Citizenship Approval Officer to
demonstrate that it qualifies as one of
the following:

(i) An individual who is a citizen of
the United States;

(ii) An association, trust, joint
venture, or other entity—

(A) All of whose members are citizens
of the United States; and

(B) That is capable of holding title to
a vessel under the laws of the United
States or of a State;

(iii) A partnership whose general
partners are citizens of the United
States, and the controlling interest in
the partnership is owned by citizens of
the United States;

(iv) A corporation established under
the laws of the United States or of a
State, whose chief executive officer, by
whatever title, and chairman of its board
of directors are citizens of the United
States and no more of its directors are
Non-citizens than a minority of the
number necessary to constitute a
quorum;

(v) The United States Government; or

(vi) The government of a State.

(6) A Mortgage Trustee must submit
the Mortgage Trustee Application and
other documents required in § 356.27. If
the beneficiary under the trust
arrangement has not demonstrated to
the Citizenship Approval Officer that it
qualifies as a Commercial Lender, a

Lender Syndicate or an entity eligible to
hold a preferred mortgage under
paragraphs (a)(1) through (5) of this
section, the Mortgage Trustee must
submit to the Citizenship Approval
Officer copies of the trust agreement,
security agreement, loan documents,
preferred mortgage, and any issuance,
assignment or transfer of interest so that
a determination can be made as to
whether any of the arrangements results
in an impermissible transfer of control
of the vessel to a person not eligible to
own a vessel with a fishery endorsement
under 46 U.S.C. 12102(c).

(c) A Mortgagee is required to provide
the certification required by paragraph
(b) of this section to the Citizenship
Approval Officer on an annual basis
during the time in which it holds a
preferred mortgage on a Fishing
Industry Vessel. The annual
certification must be submitted at least
30 calendar days prior to the annual
anniversary date of the original
approval. The Citizenship Approval
Officer will notify a Mortgagee if the
Mortgagee fails to submit the required
annual certification. If the Mortgagee
does not provide the certification within
30 calendar days of the mailing date of
the delinquency notice, the mortgage
will no longer qualify as a Preferred
Mortgage.

(d) The following entities may
exercise rights under loan or mortgage
covenants with respect to a Fishing
Industry Vessel without obtaining
MARAD approval:

(1) An entity that is deemed qualified
to hold a Preferred Mortgage under
paragraphs (a)(1) through (5) of this
section and that has submitted the
appropriate certification to the
Citizenship Approval Officer under
paragraph (b) of this section; and

(2) An approved Mortgage Trustee
that is holding a Preferred Mortgage for
a beneficiary that is qualified to hold a
Preferred Mortgage under paragraphs
(a)(1) through (a)(5) of this section or for
a beneficiary that qualifies as a
Commercial Lender or a Lender
Syndicate and that has made an
appropriate certification to the
Citizenship Approval Officer that it
meets the requirements of either
§356.3(g) or § 356.3(n).

(e) An entity that holds a Preferred
Mortgage on a Fishing Industry Vessel
or that is using a Mortgage Trustee to
hold a Preferred Mortgage for its benefit
may request a letter ruling from the
Citizenship Approval Officer in order to
determine whether a mortgage or
mortgage trust arrangement is in
compliance with the regulations in this
part. The Citizenship Approval Officer
reserves the right to reverse any advice
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given under a letter ruling if any of the
elements of the proposed loan or
mortgage are materially altered or if the
entity requesting the letter ruling has
failed to fully disclose all relevant
information.

§356.21 [Amended]

11. Section 356.21 is amended as
follows:

a. By revising the heading of the
section;

b. By removing the term ‘“Non-Citizen
Lender” everywhere that it appears in
the section and adding in its place the
term “lender”’; and

c. By revising paragraphs (a)
introductory text and (e) to read as
follows:

§356.21 General approval of standard loan
or mortgage agreements.

(a) A lender that is engaged in the
business of financing Fishing Industry
Vessels and that is not a Commercial
Lender or Lender Syndicate using a
Mortgage Trustee to hold a Preferred
Mortgage for its benefit or an entity that
is otherwise qualified to hold a
Preferred Mortgage on Fishing Industry
Vessels pursuant to § 356.19(a)(2)
through (a)(5), may apply to the
Citizenship Approval Officer for general
approval of its standard loan and
mortgage agreements for such vessels. In
order to obtain general approval for its
standard loan and mortgage agreements,
a lender using an approved Mortgage
Trustee must submit to the Citizenship
Approval Officer:

* * * * *

(e) A lender that has received general
approval for its lending program and
that uses covenants in a loan or
mortgage on a Fishing Industry Vessel
that have not been approved by the
Citizenship Approval Officer will be
subject to loss of its general approval
and the Citizenship Approval Officer
may review and approve all of the
lender’s mortgage and loan covenants
on a case-by-case basis. The Citizenship
Approval Officer may also determine
that the arrangement results in an
impermissible transfer of control to a
Non-Citizen and therefore does not meet
the requirements to qualify as a
Preferred Mortgage. If the lender
knowingly files a false certification with
the Citizenship Approval Officer or has
used covenants in a loan or mortgage on
a Fishing Industry Vessel that are
materially different from the approved
covenants, it may also be subject to civil
and criminal penalties pursuant to 18
U.S.C. 1001.

§356.23 [Amended]

12. Section 356.23 is amended as
follows:

a. By revising the section heading;
and

b. By revising paragraph (a)
introductory text to read as follows:

§356.23 Restrictive loan covenants
approved for use by lenders.

(a) We approve the following standard
loan covenants, which may restrict the
activities of the borrower without the
lender’s consent and which may be
included in loan agreements or other
documents between an owner of a
Fishing Industry Vessel and an
unrelated lender that is using an
approved Mortgage Trustee to hold the
mortgage and debt instrument for the
benefit of the lender and that is not
exempted under § 356.19(d) from
MARAD review of its loan and mortgage
covenants, so long as the lender’s

consent is not unreasonably withheld:
* * * * *

Subpart E—Mortgage Trustees

§356.27 [Amended]

13. Section 356.27 is amended by
revising paragraphs (a), (b)(1), (c)(2),
(c)(3), (c)(4) and (g) to read as follows:

§356.27 Mortgage Trustee requirements.

(a) A lender who is not qualified
under § 356.19(a)(1) through (5) to hold
a Preferred Mortgage directly on a
Fishing Industry Vessel may use a
qualified Mortgage Trustee to hold, for
the benefit of the lender, the Preferred
Mortgage and the debt instrument for
which the Preferred Mortgage is
providing security.

(b) * * *

(1) Be eligible to hold a Preferred
Mortgage on a Fishing Industry Vessel
under § 356.19(a)(1) through (a)(5);

* * * * *

(C] * * %

(2) The appropriate certification and
documentation required under
§356.19(b)(1) through (5) to
demonstrate that it is qualified to hold
a Preferred Mortgage on Fishing
Industry Vessels;

(3) A copy of the most recent
published report of condition of the
Mortgage Trustee; and,

(4) A certification that the Mortgage
Trustee is authorized under the laws of
the United States or of a State to
exercise corporate trust powers and is
subject to supervision or examination by
an official of the United States or of a
State;

(g) An application to be approved as
a Mortgage Trustee should include the
following:

The undersigned (the “Mortgage Trustee’)
hereby applies for approval as Mortgage
Trustee pursuant to 46 U.S.C. 31322(f) and
the Regulation (46 CFR part 356), prescribed
by the Maritime Administration (“MARAD”).
All terms used in this application have the
meaning given in the Regulation. In support
of this application, the Mortgage Trustee
certifies to and agrees with MARAD as
hereinafter set forth:

The Mortgage Trustee certifies:

(a) That it is acting or proposing to act as
Mortgage Trustee on a Fishing Industry
Vessel documented, or to be documented
under the U.S. registry;

(b) That it—

(1) Is organized as a corporation under the
laws of the United States or of a State and
is doing business in the United States;

(2) Is authorized under those laws to
exercise corporate trust powers;

(3) Is qualified to hold a Preferred Mortgage
on Fishing Industry Vessels pursuant to 46
CFR 356.19(a);

(4) Is subject to supervision or examination
by an official of the United States
Government or a State; and

(5) Has a combined capital and surplus of
at least $3,000,000 as set forth in its most
recent published report of condition, a copy
of which, dated , is attached.

The Mortgage Trustee agrees:

(a) That it will, so long as it shall continue
to be on the List of Approved Mortgage
Trustees referred to in the Regulation:

(1) Notify the Citizenship Approval Officer
in writing, within 20 days, if it shall cease
to be a corporation which:

(i) Is organized under the laws of the
United States or of a State, and is doing
business under the laws of the United States
or of a State;

(ii) Is authorized under those laws to
exercise corporate trust powers;

(iii) Is qualified under 46 CFR. 356.19(a) to
hold a Preferred Mortgage on Fishing
Industry Vessels;

(iv) Is subject to supervision or
examination by an authority of the U.S.
Government or of a State; and

(v) Has a combined capital and surplus (as
set forth in its most recent published report
of condition) of at least $3,000,000.

(2) Furnish to the Citizenship Approval
Officer on an annual basis:

(i) The appropriate certification and
documentation required under
§356.19(b)(1)—(5) to demonstrate that it is
qualified to hold a Preferred Mortgage on
Fishing Industry Vessels;

(ii) A copy of the most recent published
report of condition of the Mortgage Trustee;

(iii) A list of the Fishing Industry Vessels
for which it is acting as Mortgage Trustee;
and,

(iv) The identity and address of all
beneficiaries for which it is acting as a
Mortgage Trustee.

(3) Furnish to the Gitizenship Approval
Officer copies of each Trust Agreement as
well as any other issuance, assignment or
transfer of an interest related to each
transaction where the beneficiary under a
trust arrangement is not a Commercial
Lender, a Lender Syndicate or an entity that
is eligible to hold a Preferred Mortgage under
46 CFR 356.19(a)(1)-(5);
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(4) Furnish to the Citizenship Approval
Officer any further relevant and material
information concerning its qualifications as
Mortgage Trustee under which it is acting or
proposing to act as Mortgage Trustee, as the
Citizenship Approval Officer may from time
to time request; and,

(5) Permit representatives of the Maritime
Administration, upon request, to examine its
books and records relating to the matters
referred to herein;

(b) That it will not issue, assign, or in any
manner transfer to a person not eligible to
own a documented vessel, any right under a
mortgage of a Fishing Industry Vessel, or
operate such vessel without the approval of
the Citizenship Approval Officer; except that
it may operate the vessel to the extent
necessary for the immediate safety of the
vessel, for its direct return to the United
States or for its movement within the United
States for repairs, drydocking or berthing
changes, but only under the command of a
Citizen of the United States for a period not
to exceed 15 calendar days;

(c) That after a responsible official of such
Mortgage Trustee obtains knowledge of a
foreclosure proceeding, including a
proceeding in a foreign jurisdiction, that
involves a documented Fishing Industry
Vessel on which it holds a mortgage pursuant
to approval under the Regulation and to
which 46 App. U.S.C. 802(c), 46 U.S.C.
31322(a)(4) or 46 U.S.C. 12102(c) is
applicable, it shall promptly notify the
Citizenship Approval Officer with respect
thereto, and shall ensure that the court or
other tribunal has proper notice of those
provisions; and

(d) That it shall not assume any fiduciary
obligation in favor of Non-Citizen
beneficiaries that is in conflict with any
restrictions or requirements of the
Regulation.

This application is made in order to induce
the Maritime Administration to grant
approval of the undersigned as Mortgage
Trustee pursuant to 46 U.S.C. 31322 and the
Regulation, and may be relied on by the
Citizenship Approval Officer for such
purposes. False statements in this application
may subject the applicant to fine or
imprisonment, or both, as provided for
violation of the proscriptions contained in 18
U.S.C. 286, 287, and 1001.

Dated this day of ,

20 .
ATTEST:

(Print or type name below)
(SEAL)
MORTGAGE TRUSTEE’S NAME & ADDRESS

By:
(Print or type name below)
TITLE

§356.31 [Amended]
14. Section 356.31 is revised to read
as follows:

§356.31 Maintenance of Mortgage Trustee
approval.

(a) A Mortgage Trustee that holds a
Preferred Mortgage on a Fishing

Industry Vessel must submit the
following information to the Citizenship
Approval Officer during each calendar
year that it is acting as a Mortgage
Trustee:

(1) The appropriate certification and
documentation required under
§356.19(b)(1) through (b)(5) to
demonstrate that it is qualified to hold
a Preferred Mortgage on Fishing
Industry Vessels;

(2) A copy of the most recent
published report of condition of the
Mortgage Trustee;

(3) A list of the Fishing Industry
Vessels for which it is acting as
Mortgage Trustee; and

(4) The identity and address of all
beneficiaries for which it is acting as a
Mortgage Trustee.

(b) The Mortgage Trustee must file the
documents required in paragraph (a) of
this section within 30 calendar days
prior to the anniversary date of the
original approval from the Citizenship
Approval Officer.

(c) If at any time the Mortgage Trustee
fails to meet the statutory requirements
set forth in the AFA, the Mortgage
Trustee must notify the Citizenship
Approval Officer of such failure to
qualify as a Mortgage Trustee not later
than 20 calendar days after the event
causing such failure. Upon learning that
a Mortgage Trustee fails to meet the
statutory or regulatory requirements to
qualify as a Mortgage Trustee, we will
publish a disapproval notice in the

Federal Register and will notify the U.S.

Coast Guard, the Mortgage Trustee, and
the beneficiary of each Preferred
Mortgage of such disapproval by
providing them a copy of the
disapproval notice. The notice to
beneficiaries will be provided by
standard U.S. mail to the address
supplied to the Citizenship Approval
Officer by the Mortgage Trustee. Within
30 calendar days of publication in the
Federal Register of the disapproval
notice, the disapproved Mortgage
Trustee must either transfer its fiduciary
responsibilities to a successor Mortgage
Trustee that has been approved by the
Citizenship Approval Officer or cure the
defect in its approval. The preferred
status of the mortgage will be
maintained during the 30 day period
following publication of the notice in
the Federal Register and pending
transfer of the Mortgage Trustee’s
fiduciary responsibilities to a successor
Mortgage Trustee or cure of the defect.

§356.37 [Amended]

15. Section 356.31 is revised to read
as follows:

§356.37 Operation of a Fishing Industry
Vessel by a Mortgage Trustee.

An approved Mortgage Trustee cannot
operate a Fishing Industry Vessel
without the approval of the Citizenship
Approval Officer, except where non-
commercial operation is necessary for
the immediate safety of the vessel, or for
repairs, drydocking or berthing changes;
provided, that the vessel is operated
under the command of a Citizen of the
United States for a period of no more
than 15 calendar days.

Subpart F—Charters, Management
Agreements and Exclusive or Long-
Term Contracts

§356.45 [Amended]

16. Section 356.45(a)(2)(iv) is
amended by adding the following after
the word “funds”: “, unless a qualified
Mortgage Trustee is used to hold the
debt instrument for the benefit of the
Non-Citizen”.

Subpart G—Special Requirements for
Certain Vessels

§356.47 [Amended]

17. Section 356.47 is amended by
revising paragraphs (a)(2) and (b)(3) and
by adding a new paragraph (e) to read
as follows:

§356.47 Special requirements for large
vessels.

(a) * * %

(2) It is more than 750 gross registered
tons (as measured pursuant to 46 U.S.C.
Chapter 145) or 1900 gross registered
tons (as measured pursuant to 46 U.S.C.
Chapter 143); or

* * * * *

(b) * * *

(3) In the event of the invalidation of
the fishery endorsement after October
21, 1998, application is made for a new
fishery endorsement within 15 business
days of the receipt of written
notification from MARAD or the Coast
Guard identifying the reason for such
invalidation. The fishery endorsement
of a Fishing Industry Vessel that meets
the criteria of paragraph (a) of this
section is not deemed to be invalid for
purposes of complying with this
paragraph (a)(3), if the vessel is
purchased pursuant to 46 U.S.C. 31329
by a Mortgagee that is not eligible to
own a vessel with a fishery
endorsement, provided that the
Mortgagee is eligible to hold a preferred
mortgage on such vessel at the time of
the purchase;

(e) The owner of a vessel that meets
any of the criteria in paragraph (a) of
this section is required to submit a
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certification each year in conjunction
with its Affidavit of U.S. Citizenship in
order to document that the vessel is
eligible for documentation with a
fishery endorsement. The certification
should indicate that the vessel meets the
criteria of paragraph (a) of this section;
however, it is eligible to be documented
with a fishery endorsement because it
complies with the requirements of
either paragraph (b), (c), or (d) of this
section. A sample form for the
certification is available on the MARAD
Web site at http://www.marad.dot.gov/
afa.html or may be obtained by
contacting the Citizenship Approval
Officer.

§356.51 [Amended]

18. Section 356.51 is amended as
follows:

a. By adding “after October 1, 2001,”
after “such time” in paragraph (a)
introductory text;

b. By removing the number “296779”
following the vessel name
“EXCELLENCE” in paragraphs (a)(1)
and (c) and adding in its place the
number “967502”;

c. By removing paragraph (e).

d. By redesignating paragraph (d) as
paragraphs (e);

e. By adding paragraphs (d) and (f);
and

f. By removing the phrase “Fishing
Vessels, Fish Processing Vessels, or Fish
Tender Vessels” from newly designated
paragraphs (e) introductory text and
(e)(1) and adding in its place the term
“Fishing Industry Vessels”.

The additions read as follows:

§356.51 Exemptions for specific vessels.
* * * * *

(d) Owners of vessels that are exempt
from the new ownership and control
requirements of the AFA and this part
356 pursuant to paragraph (a) of this
section must still comply with the
requirements for a fishery endorsement
under the federal law that was in effect
on October 21, 1998. The owners must
submit to the Citizenship Approval
Officer on an annual basis:

(1) An Affidavit of United States
Citizenship in accordance with § 356.15
demonstrating that they comply with
the Controlling Interest requirements of
section 2(b) of the 1916 Act. The
Affidavit must note that the owner is
claiming an exemption from the
requirements of this part 356 pursuant
to paragraph (e) of this section; and

(2) A description of the current
ownership structure, a list of any
changes in the ownership structure that
have occurred since the filing of the last
Affidavit, and a chronology of all

changes in the ownership structure that
have occurred since October 21, 1998.
* * * * *

(f) Fishing Industry Vessels that are
claiming the exemption provided for in
paragraph (e) of this section must certify
to the Citizenship Approval Officer that
the vessel is exempt from the ownership
and control requirements of this part
356 pursuant to the exemption in
paragraph (e) of this section. The vessel
owner will be required to follow the
U.S. Coast Guard’s procedures for
documenting a vessel with a fishery
endorsement, as in effect prior to the
passage of the AFA. The vessel owner
must also notify the Coast Guard’s
National Vessel Documentation Center
that it is claiming an exemption from
the ownership and control requirements
of this part 356 pursuant to paragraph
(e) of this section.

Subpart H—International Agreements

§356.53 [Amended]

19. Section 356.53 is amended as
follows:

a. By revising “October 1, 2001” to
read “July 24, 2001” in both places
where it appears in paragraph (a) and by
removing the last sentence of paragraph
(a);

b. By revising “October 1, 2001” to
read “July 24, 2001” in both places
where it appears in paragraph (b)(1);

c. By adding the word ““and” at the
end of paragraph (b)(3);

d. By revising ‘“‘October 1, 2001”” and
“September 30, 2001” to read “July 24,
2001” in paragraph (b)(4);

e. By removing the semicolon and the
word “‘and,” at the end of paragraph
(b)(4) and adding a period in its place;

f. By removing paragraph (b)(5);

g. By removing the word “will”” in the
first sentence of paragraph (d) and
adding the word “may” in lieu thereof;
by adding ““if the petition presents
unique issues that have not been
addressed in previous determinations”
after the word “comment” in the first
sentence of paragraph (d); and by
inserting ““,if any,” after the word
“‘comments” in the third sentence of
paragraph (d);

h. By revising “September 30, 2001”
to read “July 24, 2001” in paragraph
(D)(4);

i. By revising “October 1, 2001” to
read “July 24, 2001” in paragraph (g)(1);

j- By revising paragraph (g)(2); and

k. By adding new paragraphs (g)(3)
and (g)(4).

The revisions and additions read as
follows:

§356.53 Conflicts with international
agreements.
* * * * *

(g) * k%

(2) To the owner of a Fishing Industry
Vessel on July 24, 2001, if any
ownership interest in that owner is
transferred to or otherwise acquired by
a Non-Citizen or if the percentage of
foreign ownership in the vessel is
increased after such date.

(3) An ownership interest is deemed
to be transferred under this paragraph
(g) if:

(i) There is a transfer of direct
ownership interest in the primary vessel
owning entity. If the primary vessel
owning entity is wholly owned by
another entity, the parent entity will be
considered the primary vessel owning
entity; or

(ii) There is a transfer of indirect
ownership at any tier.

(4) A transfer of interest in a vessel
owner does not include:

(i) Transfers of disparately held shares
of a vessel-owning entity if it is a
publicly traded company and the total
of the shares transferred in a particular
transaction equals less than 5% of the
shares in that class. An interest in a
vessel owning entity that exceeds 5% of
the shares in a class can not be sold to
the same Non-Citizen through multiple
transactions involving less than 5% of
the shares of that class of stock in order
to maintain the exemption for the vessel
owner; or

(ii) Transfers pursuant to a divorce or
death.

Dated: January 28, 2003.

By Order of the Maritime Administrator
Joel C. Richard,

Secretary, Maritime Administration.
[FR Doc. 03—2312 Filed 2—3-03; 8:45 am|
BILLING CODE 4910-81-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-03-153; MB Docket No. 02-287, RM—
10569]

Radio Broadcasting Services; Stuart,
OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Robert Fabian, allots Channel
228A to Stuart, Oklahoma, as the
community’s first commerical FM
transmission service. See 67 FR 63875,
October 16, 2002. Channel 228A can be
allotted to Stuart in compliance with the
Commission’s minimum distance
separation requirements at the city
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reference coordinates without a site
restriction. The reference coordinates
for Channel 228A at Stuart are 34—54—
18 North Latitude and 96—-06—00 West
Longitude. A filing window for Channel
228A at Stuart, Oklahoma, will not be
opened at this time. Instead, the issue of
opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.

DATES: Effective March 3, 2003.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket Nos. 02—-287,
adopted January 15, 2003, and released
January 17, 2003. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone 202-863-2893,
facsimile 202—863—-2898, or via e-mail
qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Stuart, Channel
228A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-2471 Filed 2—3-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 03-144; MM Docket No. 99-331;
RM-9728, RM-9847 and RM-9848]

Radio Broadcasting Services, Bay City,
College Station, Columbus, Edna,
Garwood, Giddings, Madisonville,
Palacios and Sheridan, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a petition filed
by Sunburst Media, LP proposing the
reallotment of Channel 241C2 from
Madisonville, Texas, to College Station,
Texas, and modification of the license
for Station KAAG accordingly, the
Commission issued a Notice of
Proposed Rule Making. See 64 FR
68662, December 8, 1999. The proposal
for Madisonville and College Station has
been withdrawn. Two counterproposals
were filed in response to the Notice. The
counterproposal filed by Garwood
Broadcasting Company of Texas which
involved the communities of Bay City,
Columbus, Edna, Garwood, Palacios and
Sheridan, Texas, has been denied. In
response to a counterproposal filed by
Giddings Community Broadcasting
Company we shall allot Channel 240A
to Giddings, Texas. Channel 240A can
be allotted to Giddings, Texas, with a
site restriction 12.1 kilometers (7.5
miles) north of the community at
coordinates 30-10-54 and 96-56—-12.
The issue of opening a filing window for
this channel will be addressed by the
Commission in a subsequent Order.
With this action, this proceeding is
terminated.

DATES: Effective March 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-331,
adopted January 15, 2003, and released
January 21, 2003. The full text of this
Commission decision is available for
inspection and copying during regular
business hours in the Commission’s
Reference Information Center, Portals II,
445 12th Street, SW., Room CY-A257,

Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863-2893, facsimile 202—-863—-2898, or
via e-mail qualexint@aol.com.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Giddings, Channel 240A.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—2472 Filed 2—3-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-152; MB Docket No. 02-261, RM—
10503, RM—10607]

Radio Broadcasting Services; Iraan
and Ozona, TX

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Robert Fabian requests the
allotment of Channel 289C1 to Ozona,
Texas, as the community’s second local
FM transmission service. See 67 FR
57781, September 12, 2002. Channel
289C1 can be allotted to Ozona, Texas
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction 39.8
kilometers (24.7 miles) southwest to
avoid short-spacing to the application
site of a New FM station, Channel
289C2, Mason, Texas. Since Ozona is
located within 320 kilometers (199
miles) of the U.S.-Mexican border,
Mexican concurrence was requested and
received. The reference coordinates for
Channel 289C1 at Ozona are 30-25—-54
North Latitude and 101-27—42 West
Longitude. In response to a
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counterproposal filed by Iraan
Broadcasting, the Audio Division allots
Channel 269C2 to Iraan, Texas, as that
community’s first local FM transmission
service. Filing windows for Channel
289C1 at Ozona, Texas and Channel
269C2 at Iraan, Texas, will not be
opened at this time. Instead, the issue of
opening a filing window for these
channels will be addressed by the
Commission in a subsequent order. See
SUPPLEMENTARY INFORMATION.

DATES: Effective March 3, 2003.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02—-261,
adopted January 15, 2003, and released
January 17, 2003. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone 202-863-2893,
facsimile 202—-863-2898, or via e-mail
qualexint@aol.com.

Channel 269C2 can be allotted to
Iraan in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 4.8 kilometers (3.0 miles)
west to avoid a short-spacing to the
license site of Station KWFR, Channel
270C1, San Angelo, Texas. The
reference coordinates for Channel 269C2
at Iraan are 30-53—44 North Latitude
and 101-56—34 West Longitude. Since
Iraan is located within 320 kilometers
(199 miles) of the U.S.-Mexican border,
Mexican concurrence has been
requested, but not yet received.
Therefore, if a construction permit is
granted prior to the receipt of formal
concurrence in the allotment by the
Mexican government, the construction
permit will include the following
condition: “Operation with the facilities
specified for Iraan herein is subject to
modification, suspension, or
termination without right to a hearing,
if found by the Commission to be
necessary in order to conform to the
1992 USA-Mexico FM Broadcast
Agreement.”

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Iraan, Channel 269C2 and by
adding Channel 289C1 at Ozona.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—2473 Filed 2—-3—03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021212306-2306-01; I.D.
012903G]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Catching Pacific Cod for
Processing by the Offshore
Component in the Central Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the offshore component in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the interim 2003 total
allowable catch (TAC) of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the offshore
component of the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 1, 2003, until
superseded by the notice of Final 2003
Harvest Specifications of Groundfish for
the GOA, which will be published in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the

GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The interim 2003 TAC of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the offshore
component in the Central Regulatory
Area is 1,302 metric tons (mt) as
established by the interim 2003 harvest
specifications of groundfish for the GOA
(67 FR 78733, December 26, 2002).

In accordance with § 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the interim 2003 TAC
of Pacific cod apportioned to vessels
catching Pacific cod for processing by
the offshore component of the Central
Regulatory Area of the GOA will be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 1,252 mt, and is
setting aside the remaining 50 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§ 679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for
processing by the offshore component in
the Central Regulatory Area of the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at §
679.20(e) and ().

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the
interim TAC, and therefore reduce the
public’s ability to use and enjoy the
fishery resource.

The Assistant Administrator for
Fisheries, NOAA, also finds good cause
to waive the 30-day delay in the
effective date of this action under 5
U.S.C. 553(d)(3). This finding is based
upon the reasons provided above for
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waiver of prior notice and opportunity
for public comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 30, 2003.
Richard W. Surdi,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 03-2569 Filed 1-30-03; 2:55 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FARM CREDIT ADMINISTRATION

12 CFR Parts 611, 612, 614, and 617
RIN 3052-AC04

Organization; Standards of Conduct
and Referral of Known or Suspected
Criminal Violations; Loan Policies and
Operations; Borrower Rights; Effective
Interest Rate Disclosure

AGENCY: Farm Credit Administration
(FCA).
ACTION: Proposed rule.

SUMMARY: The FCA (agency, we, or our)
proposes to amend its regulations
governing disclosure of effective interest
rates (EIR) and related information on
loans. The proposed rule clarifies the
current rule as to when and how
qualified lenders must disclose the EIR
and other loan information to
borrowers; when and how the cost of
Farm Credit System (FCS or System)
borrower stock must be disclosed to
borrowers; and how loan origination
charges and other loan information must
be disclosed to borrowers. The proposal
requires lenders to use a discounted
cash flow method in determining the
EIR to provide meaningful disclosures
to borrowers. However, it does not
prescribe detailed calculation
procedures. To make the regulations
easier to understand and use by
borrowers, lenders, and other users, we
have rewritten the existing regulations
in part 614, subpart K, Disclosure of
Loan Information, in a question-and-
answer format and moved them to a
new part 617.

DATES: Please send your comments to
the FCA by March 6, 2003.

ADDRESSES: You may send comments by
electronic mail to “reg-comm@fca.gov”
or through the Pending Regulations
section of FCA’s Web site, “hittp://
www.fca.gov.” You may also send
comments to Thomas G. McKenzie,
Director, Regulation and Policy
Division, Office of Policy and Analysis,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, Virginia 22102—

5090 or by facsimile to (703) 734—-5784.
You may review copies of all comments
we receive at our office in McLean,
Virginia.

FOR FURTHER INFORMATION CONTACT:

Tong-Ching Chang, Senior Policy
Analyst, Office of Policy and
Analysis, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4498; TTY (703) 883—4434;

or

Howard Rubin, Senior Attorney, Office
of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TTY (703) 883—
2020.

SUPPLEMENTARY INFORMATION:
I. Objectives

The objectives of our proposal are to:

 Ensure that borrowers receive
meaningful and timely disclosure of the
EIR and related information on loans;

* Promote consistency in the method
used to determine the EIR; and

* Make the regulations easy to
understand and use by borrowers,
lenders, and other users.

II. Background

Section 4.13(a) of the Farm Credit Act
of 1971, as amended (Act), requires the
FCA to enact regulations requiring
“qualified lenders” 1 to provide
borrowers, not later than the time of
loan closing, with meaningful and
timely disclosure of:

 The current rate of interest on the
loan;

e The amount and frequency of
interest rate adjustments and the factors
that the lender may take into account in
adjusting rates for adjustable or variable
rate loans;

» The effect of any loan origination
charges or purchases of stock or
participation certificates on the rate of
interest on the loan;

A statement indicating that stock
purchased is at risk; and

+ A statement indicating the various
types of loan options available to
borrowers.

The requirements of section 4.13 of
the Act are applicable to all loans made

1“Qualified lenders” include System lenders
(except for a bank for cooperatives) and non-System
lenders (other financing institutions (OFIs)) for
loans made with funding from a Farm Credit bank.
See 12 U.S.C. 2202a(a)(6).

by “qualified lenders’ not subject to the
Truth in Lending Act (TILA).2

Under section 4.13(a) of the Act,
qualified lenders must give borrowers
notice of any change in the interest rate
applicable to a borrower’s loan within a
“reasonable time” after the change. In
addition, section 4.13(b) of the Act
requires qualified lenders that offer
more than one rate of interest to
borrowers to: (1) Provide, upon
borrower request, a review of the loan
to determine if the proper rate has been
established; (2) explain to the borrower,
in writing, the basis for the rate charged;
and (3) explain to the borrower, in
writing, how the credit status of the
borrower may be improved to receive a
lower interest rate on the loan.

Current FCA regulations implement
the disclosure requirements of the Act,
but contain limited guidance on several
key issues. Additionally, when the
statute on EIR disclosure went into
effect in the 1980s, borrower stock
requirements were generally 5 to 10
percent of the loan amount. Disclosure
has varied more in recent years because
FCS institutions have established a
variety of stockholder capitalization and
stock retirement policies. Current
System borrower stock purchase
requirements range from the minimum
(the lesser of 2 percent or $1,000) to
various higher amounts. Perhaps more
significantly, the capitalization
requirements are applied not only on a
per loan basis, but also on a per
borrower basis. With the multiple stock
purchase requirements, new loan
programs, and varied methodologies for
calculation of effective interest rates,
compliance with current EIR disclosure
regulations has become more
challenging and has led to inconsistent
disclosure among qualified lenders.

In August 1998, FCA issued a notice
soliciting comments from the public to
identify regulations and policies that are
ineffective or impose a burden on the
System.3 We received comments
requesting that changes be made to our
regulations on the EIR disclosure. In a
letter to the FCA dated May 17, 2000,
the Farm Credit Council (FCC)
consolidated input from each Farm
Credit district and requested that more
changes to our borrower rights
regulations be made. We considered all

215 U.S.C. 1601 et seq. TILA applies to consumer
loans and specifically exempts agricultural loans.
3 See 63 FR 44176, August 18, 1998.



5588

Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003 /Proposed Rules

comments received on EIR disclosure in
developing these proposed amendments
and will address changes to other
borrower rights regulations in a separate
rulemaking.

This proposed rule, however, does not
address comments on electronic or Web-
based compliance with borrower rights
regulations. These issues are subject to
FCA’s E-commerce rule.* System
institutions should interpret the terms
used in this part broadly to permit
electronic transmission,
communications, records, and
submissions in business, consumer, or
commercial transactions, unless
otherwise prohibited.

III. Section-by-Section Analysis

To make our regulations easier to
understand and use by borrowers,
lenders, and other users, we have
rewritten the existing regulations in part
614, subpart K, Disclosure of Loan
Information, in a question-and-answer
format and moved them to a new part
617. The existing part 617, Referral of
Known or Suspected Criminal
Violations, will be moved to part 612,
Standards of Conduct, in a new subpart
B, and redesignated as §§ 612.2300
through 612.2303.

In the section-by-section analysis
below, we explain our proposed
amendments to the current EIR
disclosure regulations. We also address
comments received pertinent to loan
information and EIR disclosures.

Subpart A—General
Section 617.7000—Definitions

Proposed §617.7000 defines
“effective interest rate”” generally as a
measure of the cost of credit that,
expressed as an annual percentage rate,
shows the effect of borrower stock or
participation certificates purchased and
loan origination charges on the stated
interest rate of a loan. The new
definition would replace the current
definition of EIR in § 614.4366(b).
Proposed §617.7125 explains how a
qualified lender should determine the
effective interest rate.

In addition, the proposed
amendments reword the definitions of
“adjustable rate loan” and “interest
rate” in plain language. We also propose
to eliminate the existing definitions of
“fixed rate loan,” “loan origination
charges,” and ‘“‘standard adjustments
factors” because: (1) The term “‘fixed
rate loan” is not used in the proposed
rule; (2) the term “loan origination
charges” is addressed separately in
proposed §617.7115; and (3) a qualified

4 See 67 FR 16627, April 8, 2002.

lender would disclose “‘the specific
factors that the qualified lender may
take into account in making adjustments
to the interest rate on the loan” under
proposed § 617.7130(b)(5); thus,
eliminating the need for these
definitions. The two existing definitions
for “loan” and “qualified lender” are
reworded slightly but we did not intend
to make any substantive change.

Subpart B—Disclosure of Effective
Interest Rates

Section 617.7100—Who Must Make and
Who Is Entitled To Receive an Effective
Interest Rate Disclosure?

Proposed §617.7100(a) states a basic
requirement of section 4.13 of the Act,
that a qualified lender is required to
provide an effective interest rate
disclosure to borrowers for all loans not
subject to TILA. Paragraph (a) would
replace current § 614.4365.

In its letter requesting regulatory
relief, the FCC generally recommended
that we amend the current rule to allow
a single notice be sent when a borrower
has multiple loans that close on the
same day. The FCC also suggested that
amendments allow a lender to apply a
notice given in connection with a loan
closing to any future indebtedness by
the borrower. The Act requires that an
EIR disclosure be made for “all”” loans.
Because each loan is a separate legal
obligation and carries its own interest
rate and specific terms and conditions,
we believe that each loan requires a
separate disclosure. However, separate
disclosures of multiple loans closed
simultaneously may be included in the
same notice to the borrower.

Paragraph (b) provides what a lender
must do when there is more than one
borrower obligated on a loan. Current
§614.4367(d) allows the lender to
satisfy the disclosure requirements by
providing the disclosure to any one of
the primary obligors on the loan. The
proposed rule will give borrowers the
opportunity to designate, in writing, the
person they wish to receive the
disclosures. If the borrowers do not
designate a particular recipient, the
lender must provide the disclosures to
at least one borrower primarily liable for
repayment of the loan. FCA believes
that allowing borrowers, and not just the
lender, to designate who will receive the
disclosures is more in keeping with the
intent of the “borrower rights”
provisions of the Act and will not be
burdensome to the lender.

Section 617.7105—When Must a
Qualified Lender Disclose the Effective
Interest Rate to a Borrower?

Section 4.13 of the Act requires EIR
disclosure not later than the time of loan
closing for all covered loans. This rule
is easy to apply for new customers, and
proposed paragraph (a) contains this
general directive for prospective
borrowers.

However, the question of when a new
EIR disclosure is required to be made to
an existing borrower—for example
when the borrower “renews’” or
“refinances” a loan—has met with
varied interpretations under FCA’s
current regulations. FCC suggests
amending the regulatory definition of
“loan” to include “any renewal or
refinancing of such a loan, but not
including any interest rate conversion,
reamortization, or other loan servicing
action that does not result in a new
obligation between a borrower and a
qualified lender.” In general, FCA
agrees with the substance of this
suggestion. However, rather than change
our definition of “loan” (which is taken
directly from the Act), we instead
propose revising the criteria that
establish the circumstances in which
EIR disclosure is necessary. Paragraph
(b), therefore, provides that a qualified
lender must make a new EIR disclosure
to existing borrowers on or before the
date the borrower:

(1) Executes a new promissory note or
other comparable evidence of
indebtedness;

(2) Purchases additional stock as a
condition of obtaining new funds from
the qualified lender; or

(3) Pays an additional loan origination
charge to the qualified lender as a
condition of obtaining new funds.

As the FCC points out, a new note (or
other comparable document)—
ordinarily executed for a renewal or a
refinancing—creates a new, binding
legal obligation and therefore must be
treated as a new “loan” for disclosure
purposes. While “reamortization’”” may
not require a new disclosure if none of
the above conditions is met, any new
interest rate on the reamortized loan
must be disclosed under the subsequent
disclosure requirements of proposed
§617.7135.

Section 4.13(a)(3) of the Act also
requires qualified lenders to disclose the
effect of “any” purchases of stock or
participation certificates or loan
origination charges. As a result, new
disclosure must be made any time a
borrower is required to buy stock or pay
additional loan origination charges in
connection with a lending transaction,
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whether under an existing or new
promissory note.

Paragraph (b)(2) of proposed
§617.7105 is intended to clarify that no
new disclosure is required for
additional advances made under an
open-end line of credit or similar
preexisting arrangement unless one of
the three aforementioned conditions
occurs. For these types of loans,
normally only one EIR disclosure—at
the time of loan closing—is required.

Section 617.7110—How Should a
Qualified Lender Disclose the Cost of
Borrower Stock or Participation
Certificates?

The Act and current FCA regulations
require a qualified lender to disclose the
effect of any purchases of stock or
participation certificates on the effective
rate of interest on a loan. Where the
lender has a per loan stock purchase
requirement, this rule is straightforward
to apply. However, many System
lenders have adopted per member,
rather than per loan, stock purchase
requirements. This raises the issue of
whether previously purchased stock
must be included in the EIR for new
loans to existing borrowers/
stockholders.

Historically, we have advised
institutions that stock must be included
in the EIR disclosure because stock was
generally issued on a per loan basis.
After reviewing current stock issuance
practices, we have concluded that the
Act does not require a qualified lender
to include the cost of previously
purchased stock in the EIR calculation
for new loans. Amounts previously paid
to a lender in connection with an
earlier, separate loan transaction are not
properly included in the EIR calculation
as “interest” on a subsequent loan
because the borrower is not paying that
amount to the lender and the lender is
not receiving that amount from the
borrower in connection with the new
“loan.”

Furthermore, shares of stock in a
corporation, such as an FCS lending
institution, are personal property,
constituting an asset of the owner.
Therefore, we believe FCS borrower
stock should not be treated as a
continuing liability or cost to a
borrower. Section 4.13(a)(5) of the Act
requires that borrowers be informed that
they are purchasing an at-risk equity
investment in the System institution.
We believe that treating the stock
purchase as a continuing cost to the
borrower (by continuing to include it in
EIR calculations) is at odds with the
nature of an at-risk equity investment
and confuses the meaning of the section
4.13(a)(5) required disclosure.

We have incorporated this new
guidance into the proposed rule by
providing that the cost of borrower stock
must be included in the EIR calculation
only at the time the stock is purchased
in connection with a loan transaction,
whether purchased with cash, included
in a promissory note, or otherwise paid.
For subsequent loans made to existing
borrowers, only the cost of new stock,
if any, purchased in connection with the
transaction must be included in the EIR
calculation.

Section 617.7115—How Should a
Qualified Lender Disclose Loan
Origination and Other Charges?

The Act and current FCA regulations
require qualified lenders to disclose the
effect of “any loan origination charges”
on the “effective rate of interest” on a
loan. However, the Act does not define
“loan origination charges,” and FCA’s
current regulatory definition (in
§614.4366(f)) does not clearly state
which charges should and which should
not be included in the EIR calculation.
In adopting the current definition of
“loan origination charges,” FCA looked,
in part, to similar terms used in Federal
Reserve Board regulations implementing
TILA (Regulation Z).

The FCC commented that it did not
seem likely that Congress intended
System institutions to consider or
include in their EIR calculations all or
most of the charges listed in Regulation
Z and that FCA has not explicitly
incorporated Regulation Z’s “Charges
excluded from the finance charge” (12
CFR 226.4(c)). The FCC suggests that
since TILA, by its terms, does not apply
to agricultural loans, FCA should not
look to Regulation Z for guidance in
determining what constitutes “loan
origination charges” under the Act. FCC
recommends defining loan origination
charges to include “stock, participation
certificates, and fees paid in lieu of
interest (points, origination fees, etc.).”
The FCC further states that this would
be ‘““a clearer, more concise, less
burdensome definition that would
comport with the relevant requirements
of the Act, especially in view of the fact
that no other lender is required to give
an effective interest rate disclosure
when it makes an agricultural loan.”

We generally agree with FCC’s
comments. First, Congress provided, in
section 4.13 of the Act, that the EIR
disclosure is for loans not subject to
TILA. Congress also specifically
excluded agricultural loans from TILA
requirements because it believed that
consumer disclosures were not

appropriate.5 Therefore, while
Regulation Z may provide some
background guidance, we believe it is
not appropriate to graft TILA and
Regulation Z definitions or
requirements onto Farm Credit Act EIR
disclosure requirements.

Second, we agree that only origination
fees, points, and similar charges paid to
a lender by the borrower should be
considered “interest” charges and be
included in the EIR calculation.
However, we also believe that all costs
a borrower is required to pay in order
to obtain a loan from a qualified lender
should be disclosed in some fashion in
order to satisfy the intent of section 4.13
of the Act. Therefore, proposed
§617.7115 provides guidance on which
loan charges must be included in the
EIR calculation and which charges must
be disclosed separately.

Paragraph (a) is intended to replace
and clarify the current definition of
“loan origination charges” found in
§614.4366(f). It requires that any one-
time charge paid by a borrower to a
qualified lender in consideration for
making a loan be included in the EIR
calculation as a loan origination charge.
Loan origination charges include, but
are not limited to, loan origination fees,
application fees, and conversion fees
charged by the lender. Loan origination
charges also include any payments
made by a borrower to a qualified lender
to reduce the interest rate that would
otherwise be charged, including any
charges designated as “points.”

Ordinarily, any general administrative
or processing fee charged by a lender to
recover the lender’s operating costs
constitutes added lending costs to
borrowers that must be included in the
loan origination charges under
paragraph (a). However, loan origination
charges should not include any general
fee collected by a lender on behalf of
third parties or other fees charged by the
lender for specific services rendered to
borrowers.

We added paragraph (b) to provide
that all other payments that a borrower
is required to make to obtain a loan, but
not included in the loan origination
charges described in paragraph (a) in the
EIR calculation, must be disclosed
separately at the time of loan closing.
These include, but are not limited to,
real or personal property taxes,
guarantee fees, or insurance premiums
paid by borrowers to third parties, and
appraisal fees paid either to the lender
or to a third party.

We believe only charges that could
reasonably be defined as “interest”

5 See S. Rep. 96—-338, at 24 (1980), reprinted in
1980 U.S.C.C.A.N. 259
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received by the lender in exchange for
making the loan should be included in
the EIR calculation. Having fewer items
included in the EIR more clearly
demonstrates the effect of stock and
origination charges paid to the qualified
lender and reduces artificial inflation of
the EIR. We also believe that separate
disclosure of charges not included in
the EIR calculation, consisting of a list
of the actual cost of other items, is more
meaningful to borrowers than including
them in the EIR calculation.

Section 617.7120—How Should a
Qualified Lender Present the
Disclosures to a Borrower?

Paragraph (a) requires a qualified
lender to disclose the effective interest
rate and other required information
clearly and conspicuously in writing, in
a form that is easy to read and
understand and that may be kept by the
borrower. Paragraph (b) further provides
that the required disclosures cannot be
combined with any information not
directly related to the information
required by proposed §§617.7130 and
617.7135. These standards are intended
to provide reasonable assurance that
qualified lenders provide user-friendly,
meaningful disclosures to borrowers.
We also propose to eliminate the model
forms contained in the Appendix to 12
CFR 614.4367 of the current regulations
to permit lenders to tailor their
disclosures to a variety of loan types.

Section 617.7125—How Should a
Qualified Lender Determine the
Effective Interest Rate?

Current FCA regulations provide
direction as to the general requirements
of EIR disclosures; they do not,
however, prescribe a specific formula or
methodology for calculation of an
effective interest rate. The absence of a
definitive methodology for calculating
an effective interest rate has led to the
use of different approaches—ranging
from simplistic to a more complex
discounted cash flow method.

Proposed §617.7125 provides that a
qualified lender must calculate the
effective interest rate on a loan using a
discounted cash flow method showing
the effect of the time value of money in
determining the EIR. Further, the
proposed rule provides that, for all
loans, the cash flow stream used for
calculating the effective interest rate of
a loan must include: (1) Principal and
interest; (2) the cost of stock or
participation certificates that a borrower
is required to purchase in connection
with the loan; and (3) loan origination
charges described in §617.7115(a).

The discounted cash flow method
required by proposed §617.7125 is

conceptually similar to the formula
prescribed in Regulation Z for
determination of the annual percentage
rate (APR) on loans subject to TILA.
While loan charge components differ
between the EIR required by the Act and
the APR required by Regulation Z, we
believe requiring the disclosure of an
EIR determined under a widely used
method for analyzing the cost of credit
would provide more meaningful
information to borrowers.

As discussed earlier, we believe it is
not appropriate to graft TILA or
Regulation Z requirements onto the
Act’s EIR disclosure requirements.
Consequently, the proposed rule does
not impose, on qualified lenders, a
formula or specific procedures for
calculating the EIR. Instead, we propose
that all qualified lenders establish
policies and procedures for calculating
the EIR and use a standard methodology
(the discounted cash flow method) for
determining required EIR disclosures to
borrowers.

Paragraph (c) requires lenders to
establish policies and procedures for
disclosing the effect of the cost of
borrower stock and loan origination
charges on the interest rate of a loan.
Qualified lenders will also be required
to establish policies and procedures for
determining the major assumptions
used in calculating the EIR, such as for
calculating the EIR for adjustable rate
loans, revolving or open-end lines of
credit, or other loans where key terms
may vary or may not be fixed. Qualified
lenders may not, however, assume
retirement of stock in calculating the
EIR disclosed to borrowers because the
Act provides that borrower stock is “at
risk” and a qualified lender cannot
guarantee stock retirement. Qualified
lenders, may, however, provide
supplemental disclosures to borrowers
to demonstrate the effect of potential
stock retirements so long as the
additional disclosures are not
misleading.

In considering the best way to achieve
consistent, accurate, and meaningful
EIR disclosures, the FCA considered
common practices in the financial
services industry for similar disclosures.
Regulation Z for consumer credit
provides detailed requirements for
uniform APR calculations that
essentially use a discounted cash flow
method. Because the discounted cash
flow method for calculating an EIR
explicitly and routinely weighs the time
value of money, we believe it produces
the most accurate reflection of a loan’s
cost.

Although the discounted cash flow
method involves somewhat complex
mathematical computations, the FCA

does not believe a requirement to use
this method would cause undue burden
to lenders. A survey of System-lender
disclosures we conducted in the spring
of 2002 indicated that a substantial
majority (more than 80 percent) of FCS
lenders have already incorporated
discounted cash flows in their EIR
calculations. In addition, a variety of
computer-based tools for calculating
effective interest rates are readily
available in the market place at a
reasonable cost.

FCA believes that the complexity of
agricultural lending requires a more
flexible disclosure approach than
provided for under Regulation Z.
Therefore, rather than prescribing the
exact form and content of disclosure,
the proposed rule requires qualified
lenders to disclose the EIR and other
loan information to borrowers in a form
that is easy to read and understand and
that the borrower may keep, as long as
disclosures are made clearly and
conspicuously in writing. However, as
discussed above, qualified lenders must
establish written policies and
procedures regarding disclosure of the
EIR and loan information to borrowers
and apply the policies and procedures
consistently. Each qualified lender must
also maintain adequate documentation
showing how the lender calculated and
disclosed the EIR on each loan.

When a single borrower closes on
multiple loans simultaneously and the
borrower is required to purchase stock
and pay loan origination charges on a
per borrower basis, a qualified lender
must retain documentation evidencing
specific procedures used for assigning
costs among the loans in determining
the EIR for each particular loan.

To illustrate the determination of an
EIR based on discounted cash flows, we
have included two examples in Part IV
of this preamble.

Section 617.7130—What Initial
Disclosures Must a Qualified Lender
Make to a Borrower?

(a) Required disclosures-in general—
To ensure that all essential elements of
a loan are disclosed, the information
required by existing § 614.4367(a)(1),
(3), (4), and (5) are incorporated in
proposed §617.7130(a). Qualified
lenders must disclose the following in
writing:

(1) The interest rate on the loan;

(2) The effective interest rate of the
loan;

(3) The amount of stock or
participation certificates that a borrower
is required to purchase in connection
with the loan and included in the
calculation of the effective interest rate
of the loan;



Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003 /Proposed Rules

5591

(4) All loan origination charges
included in the effective interest rate;

(5) All other charges not included as
loan origination charges in the effective
interest rate calculation that borrowers
are required to pay to obtain a loan;

(6) That stock or participation
certificates that borrowers are required
to purchase are at risk and may only be
retired at the discretion of the board of
the institution; and

(7) The various types of loan options
available to borrowers, with an
explanation of the terms and borrower
rights that apply to each type of loan.

The information required above is
intended to reflect the actual loan for
which the disclosure is being provided.
The qualified lender may, at its
discretion, include additional
disclosures or examples—including
illustrations of the impact on the
effective interest rate of any change in
borrower stock ownership—so long as
such disclosures are not misleading.

The FCC contended in its comment
letter that existing § 614.4367(a)(3),
which requires the computation of EIR
to be made on a transaction-specific
basis, goes beyond the requirement of
section 4.13(a)(3) of the Act. The FCC
believes that the statutory requirement
could be satisfied by using a
representative example based on a
generic transaction and recommended
that FCA allow disclosure through the
use of a standard example.

As indicated in prior rulemakings, we
disagree with this approach and believe
that in order for borrower disclosure to
be “meaningful,” as is required by
statute, the disclosure should take into
account the specific loan for which the
disclosure is being provided. The EIR
disclosed should be derived from the
interest rate and related charges
applicable to the loan being made to the
borrower. However, for adjustable or
revolving loans where the terms and
conditions are not fixed or are subject to
change, a disclosure of the EIR based on
the terms and conditions known at the
inception of the loan, coupled with
representative examples showing the
effect of changes in any of the cost
elements of the loan, e.g., borrower
stock, loan origination charges, or
interest rate, on the EIR would be
appropriate under the circumstances.

(b) Adjustable rate loans—
Information required by current
§614.4367(a)(2) is incorporated in
proposed §617.7130. Qualified lenders
must disclose to borrowers at the
inception of adjustable rate loans:

(1) The circumstances under which
the rate can be adjusted;

(2) How much the rate can be adjusted
at any one time and how much the rate

can be adjusted during the term of the
loan;

(3) How often the rate can be adjusted;

(4) Any limitations on the amount or
frequency of adjustments; and

(5) The specific factors that the
qualified lender may take into account
in making adjustments to the interest
rate on the loan.

Paragraph (b)(5) was added to replace
the current definition of ““‘standard
adjustments factors” in § 614.4366(h),
which includes those factors typically
taken into consideration by a qualified
lender in adjusting the interest rate on
loans, such as a lender’s cost of funds,
operating expenses, provision for loan
losses, changes in retained earnings, etc.

Section 617.7135—What Subsequent
Disclosures Must a Qualified Lender
Make to a Borrower?

(a) Notice of interest rate change—
Section 4.13(a)(4) of the Act requires
qualified lenders to provide notice to
borrowers of “‘any change in the interest
rate applicable to the borrower’s loan”
within a “reasonable time after” the
effective date of increase or decrease.
Current § 614.4367(b)(3) requires notice
to be made within 10 days after the
effective date of the rate change. For
loans with interest rates directly tied to
a widely publicized external index, the
notice may be made within 30 days after
the effective date of the rate change.

The FCC recommends that the period
in which disclosure must be made
should be the same for all loans,
regardless of any tie to an external
index, in order to “simplify the
disclosure process for System
institutions.” However, under the
current regulation, a System lender may
choose to make disclosure for all
adjustable rate loans within 10 days of
the effective date of a change. Therefore,
no regulatory change is necessary to
achieve this recommendation.
Additionally, when we adopted the 10-
and 30-day rule in 1996, we said that
the “need to provide timely information
to borrowers outweighed the regulatory
burden that a 10-day post-notice may
entail.” We continue to believe that a
longer notice period is not appropriate
for “administered rate loans”
(adjustable rate loans not tied to a
widely published external index), thus
we retain the 10-day requirement in the
prO}})losed rule at §617.7135(a)(3).

The FCC also recommends that
“where an interest rate is based on a
widely publicized external index plus a
spread, disclosure of a change of rate
should not be required merely when the
index changes but should be required
only when the change in rate is caused
by a change in the spread.” In support,

FCC notes that: (1) Borrowers receive
notice in their original contract of what
the index is and when the rate can
change; (2) borrowers can easily find
changes in the index through readily
available sources; (3) anticipated
changes in an external index (as
opposed to unanticipated changes in the
spread) would not have much impact on
a borrower’s decision to refinance with
another lender; and (4) when an
external index changes, there is no
change to the borrower’s contract rate of
interest (index plus spread).

However, we believe eliminating the
notice of interest changes for index rate
loans is not appropriate. The Act
requires notice of “‘any change in the
interest rate applicable to the borrower’s
loan.” While the contract rate (index
plus spread) may not have changed, it
is clear that when the index changes,
the rate of interest the borrower pays on
the loan has changed. There is nothing
in the legislative history of the Act to
suggest that Congress intended to
exempt index rate loans from the
disclosure requirement. Furthermore,
we believe it is important to remind
borrowers that interest rate changes will
affect their payment amounts.

We propose to extend the deadline to
provide notice on loans directly tied to
a widely publicized index from 30 to 45
days. This would allow lenders that
provide monthly billing or account
statements sufficient time to include the
notice of change with the regular
mailing. The notice could also be
satisfied by providing the required
disclosure to borrowers in any form of
correspondence, such as a newsletter.

We considered revising the rule to
allow qualified lenders to send notice
with the borrower’s next regularly
scheduled billing or account statement.
However, for annual, semiannual, or
quarterly payment loans, it could result
in some borrowers not receiving notice
of interest rate change for a considerable
time period. We did not believe that
would constitute “‘reasonable” notice
for those borrowers and would result in
significantly disparate treatment for
borrowers depending on their payment
schedule.

We consider the nationally published
commercial bank Prime Rate and the
London Interbank Offered Rate (LIBOR)
to be the primary examples of widely
publicized external indexes. Other rates
may also qualify, but the qualified
lender must ensure that the rate is
published in a source readily available
to its borrowers. The 45-day rule applies
only for changes in the index itself; if
the lender changes the spread, a 10-day
post-notice is required.
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We do not propose to materially alter
the required content of the notice.
Current and proposed rules require
notice of the new interest rate and the
effective date of the new rate. In the
only change, we eliminated the
reference to “standard adjustments
factors” and now propose that lenders
directly disclose ‘“‘the factors used to
adjust the interest rate on the loan,” e.g.,
spread, index averages, etc., in the
notice.

(b) Notice of increase in stock
purchase requirement—Current
§614.4367(c) requires that each
qualified lender “‘that takes any action
which changes the amount of stock or
participation certificates which
borrowers are required to own and that
modifies the effective interest rate” send
a notice to borrowers at least 10 days
before the effective date of the action.
The FCC recommends that the 10-day
prior notice be changed to a 30-day
post-notice, stating that when there is a
stock reduction, the requirement is
burdensome to the lender (requiring two
mailings, one notice and one forwarding
the stock retirement proceeds) and does
not materially benefit the borrower (who
would not normally decide to refinance
because of a stock and effective interest
rate reduction).

We agree with FCC that prior notice
of a decrease in required stock
ownership does not provide any
meaningful benefit to borrowers. We
also believe that the Act does not
require a notice for a decrease in stock
ownership requirement. Therefore, the
proposed rule does not require any
notice for a decrease in stock
ownership.

However, we believe that the Act
requires a lender to make a new EIR
disclosure if it increases a borrower’s
stock purchase requirement because of
the need to show the effect of any
“purchases” of stock on the EIR. Ten-
day (10-day) prior notice of such a
change is necessary to give a borrower
the opportunity to refinance using a
meaningful comparison of interest rates.
Therefore, the proposed rule retains the
10-day prior notice requirement for any
required increase in stock ownership
and includes the same basic information
requirements as the current regulation.
This obligation should not create a
burden on System lenders since a stock
increase is typically applicable to
borrowers of new loans rather than
applied retroactively to existing
borrowers.

Subpart C—Disclosure of Differential
Interest Rates

Section 617.7200—What Disclosures
Must a Qualified Lender Make to a
Borrower on Loans Offered With More
Than One Rate of Interest?

Under the Act, qualified lenders that
offer loans with differential interest
rates must disclose additional
information to borrowers at the request
of a borrower of a loan. This
requirement was implemented by
existing § 614.4368, which requires a
lender to inform borrowers of their
rights when the lender offers more than
one rate of interest to borrowers. We
rearranged the existing regulation and
moved it to the proposed §617.7200
without changes in substance.

IV. Calculation of the Effective Interest
Rate Using a Discounted Cash Flow
Method

To illustrate how discounted cash
flows can be used in determining a
loan’s effective interest rate, we
developed the following examples using
computer spreadsheet software based on
a given set of assumptions to determine
the cash flow stream in the calculation.

We assumed that the borrower’s stock
is not retired either as the loan is paid
down or at maturity. We also assumed
the future cash flow stream consists of
a series of annual equal payments for
calculation of the effective interest rate.

The amount of a lender’s loan
disbursement to the borrower is the loan
amount reduced by the borrower’s
payments for borrower stock and loan
origination charges, regardless of the
form of the payments. However,
depending on how the borrower stock
and loan origination charges are paid by
the borrower in a loan transaction, the
amount of the promissory note to be
used for calculation of the EIR may be
different.

The following examples demonstrate
a loan transaction with two different
loan disbursement scenarios: Consider a
10-year, $100,000 loan with a stated
interest rate of 9 percent and equal
annual payments until maturity. The
loan has a $1,000 stock purchase
requirement (the lesser of $1,000 or 2
percent of the loan amount) and a $200
loan origination charge. In Example A,
we have assumed that the borrower has
paid for the stock and fees at the time
the loan is disbursed. As a result, the
borrower takes a $100,000 loan but only
receives loan proceeds of $98,800
($100,000 loan minus $1,200 stock and
loan origination fee). In example B, we
have assumed the borrower has rolled
the cost of the stock and loan
origination fee into the promissory note.

In order to receive loan proceeds of
$100,000, the borrower needs to take
$101,200 loan.

EXAMPLE A.—LOAN PROCEEDS OF
$98,800 TO BORROWER WITH A
PROMISSORY NOTE OF $100,000

Loan proceeds to borrower .......... $98,800
Stock purchase $1,000
Origination fee .. $200
Promissory note $100,000
Interest rate ...... 9.00%
Term of loan ..... 10 years
Annual payment ..........cccoeeeeenens $15,582
Effective interest rate ................... 9.2752%

The initial cash flow we used in
determining the EIR includes: (1) The
principal of the loan; (2) the amount of
stock a borrower is required to
purchase; and (3) the amount of loan
origination charges a borrower is
required to pay.

In computing the effective interest
rate, the first step is to determine the
cash flow stream for the loan to
maturity. The first in the series of cash
flows is the loan disbursement or the
loan proceeds to the borrower. In
Example A, the amount of loan
disbursement to the borrower is
determined by taking the gross loan
amount of $100,000 minus the stock
purchase of $1,000 and the loan
origination fee of $200 for a total of
$98,800. Thus, the borrower’s legal
obligation is $100,000, but the borrower
only has the use of $98,800—this is the
present value from which the effective
interest rate on the loan is derived.

The remainder of the cash flow stream
consists of the annual payments on the
loan to maturity. Microsoft Excel’s
Payment (PMT) function was used to
calculate the constant payment based on
the amount of loan to be repaid (i.e.,
$100,000), the interest rate (9 percent),
and the number of payments in the loan
term (10). The amount of annual level
payments derived from these given
factors is $15,582.

Once the cash flow stream has been
determined, Excel’s Internal Rate of
Return (IRR) function is used to
calculate the loan’s effective interest
rate. The effective interest rate for the
loan derived from the IRR function is
9.2752 percent? (based on the initial
cash outflow of $98,800 and a future
cash inflow stream consisting of 10 level

6 We used Microsoft Excel application software to
develop these examples. However, the same results
can be achieved using other commercially available
software.

7 For illustration purposes, the EIR is expressed
in four decimal points in our examples. However,
the EIR may be expressed with two or more decimal
points based on the size, term, and common
industry practice for similar loans.
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payments in the amount of $15,582 each
year). The IRR reflects the effective
interest rate of a loan consisting of
disbursements (negative values for cash
outflows) and loan payments of
principal and interest (positive values
for cash inflows) that occur at regular
intervals.

EXAMPLE B.—LOAN PROCEEDS OF
$100,000 TO BORROWER WITH A
PROMISSORY NOTE OF $101,200

Loan proceeds to borrower .......... $100,000
Stock purchase 1,000
Origination fee 200
Promissory note ..........cccccceeveieeenne 101,200
Interest rate ........coccoeeiriiieiiiinenns 9.00%
Term of loan ......ccocoeeiviieeiiiiees 10 years
Annual payment .........ccccoveeiieenns $15,769
Effective interest rate ................... 9.2719%

In Example B, the initial cash flow of
the loan to be used in the IRR function
for calculating the effective interest rate
is the $100,000 loan proceeds to the
borrower. The amount of total loan
obligation used for determination of the
annual payment and the amount of
annual payments derived from the PMT
function are $101,200 ($100,000 +
$1,000 + $200) and $15,769,
respectively. The effective interest rate
in this case is 9.2719 percent.

In addition to the EIR disclosure, a
qualified lender may include
supplemental disclosures of the
effective interest rate using the
assumption that borrower stock will be
retired upon repayment of the loan or as
the loan is paid down. The qualified
lender must explain the purpose of the
supplemental disclosure and that stock
or participation certificates that
borrowers are required to purchase are
at risk and may only be retired at the
discretion of the board of the institution.

V. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the System, considered
together with its affiliated associations,
has assets and annual income in excess
of the amounts that would qualify them
as small entities. Therefore, System
institutions are not “small entities” as
defined in the Regulatory Flexibility
Act.

List of Subjects
12 CFR Part 611

Agriculture, Banks, banking, Rural
areas.

12 CFR Part 612

Agriculture, Banks, banking, Conflict
of interests, Rural areas.

12 CFR Part 614

Agriculture, Banks, banking, Flood
insurance, Foreign trade, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 617

Banks, banking, Criminal referrals,
Criminal transactions, Embezzlement,
Insider abuse, Investigations, Money
laundering, Theft.

For the reasons stated in the
preamble, parts 611, 612, 614 and 617
of chapter VI, title 12 of the Code of
Federal Regulations are proposed to be
amended as follows:

PART 611—ORGANIZATION

1. The authority citation for part 611
continues to read as follows:

Authority: Secs. 1.3, 1.13, 2.0, 2.10, 3.0,
3.21,4.12, 4.15, 4.20, 4.21, 5.9, 5.10, 5.17,
6.9, 6.26, 7.0-7.13, 8.5(e) of the Farm Credit
Act (12 U.S.C. 2011, 2021, 2071, 2091, 2121,
2142, 2183, 2203, 2208, 2209, 2243, 2244,
2252, 2278a—9, 2278b—6, 2279a—2279f-1,
2279aa—5(e)); secs. 411 and 412 of Pub. L.
100-233, 101 Stat. 1568, 1638; secs. 409 and
414 of Pub. L. 100-399, 102 Stat. 989, 1003,
and 1004.

Subpart P—Termination of System
Institution Status

2. Amend §611.1223(d)(6) by revising
the second sentence to read as follows:

8§611.1223 Information statement—
contents.
* * * * *

(d) * * %

(6) * * * You must explain the effect
termination will have on borrower
rights granted in the Act and part 617
of this chapter.

* * * * *

3. Amend §611.1290 by revising the

second sentence to read as follows:

§611.1290 Continuation of borrower
rights.

* * * Institutions that become other
financing institutions on termination
must comply with the applicable
borrower rights provisions in the Act
and part 617 of this chapter.

PART 612—STANDARDS OF
CONDUCT AND REFERRAL OF
KNOWN OR SUSPECTED CRIMINAL
VIOLATIONS

4. The authority citation for part 612
continues to read as follows:

Authority: Secs. 5.9, 5.17, 5.19 of the Farm
Credit Act (12 U.S.C. 2243, 2252, 2254).

5. Revise the heading of part 612 to
read as set forth above.

6. Redesignate §§612.2130 through
612.2270 as subpart A and add a
heading for subpart A to read as follows:

Subpart A—Standards of Conduct

PART 614—LOAN POLICIES AND
OPERATIONS

7. The authority citation for part 614
is revised to read as follows:

Authority: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9,
1.10, 1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13,
2.15, 3.0, 3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28,
4.12,4.12A, 4.13B, 4.14, 4.14A, 4.14C, 4.14D,
4.14E, 4.18, 4.18A, 4.19, 4.25, 4.26, 4.27,
4.28, 4.36, 4.37, 5.9, 5.10, 5.17, 7.0, 7.2, 7.6,
7.8,7.12, 7.13, 8.0, 8.5 of the Farm Credit Act
(12 U.S.C. 2011, 2013, 2014, 2015, 2017,
2018, 2019, 2071, 2073, 2074, 2075, 2091,
2093, 2094, 2097, 2121, 2122, 2124, 2128,
2129, 2131, 2141, 2149, 2183, 2184, 2201,
2202, 2202a, 2202c, 2202d, 2202e, 2206,
2206a, 2207, 2211, 2212, 2213, 2214, 2219a,
2219b, 2243, 2244, 2252, 2279a, 2279a-2,
2279b, 2279c-1, 22791, 2279f-1, 2279aa,
2279aa—-5); sec. 413 of Pub. L. 100-233, 101
Stat. 1568, 1639.

Subpart K—[Removed]

8. Remove subpart K, consisting of
§§614.4365 through 614.4368.

Subpart P—Farm Credit Bank and
Agricultural Credit Bank Financing of
Other Financing Institutions

9. Revise §614.4560(d) to read as
follows:

§614.4560 Requirements for OFI funding
relationships.

* * * * *

(d) The borrower rights requirements
in part C of title IV of the Act, and
section 4.36 of the Act, and the
regulations in part 617 of this chapter
shall apply to all loans that an OFI
funds or discounts through a Farm
Credit Bank or agricultural credit bank,
unless such loans are subject to the
Truth in Lending Act, 15 U.S.C. 1601 et
seq.

* * * * *

PART 617—REFERRAL OF KNOWN
OR SUSPECTED CRIMINAL
VIOLATIONS

10. The authority citation for part 617
continues to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act (12 U.S.C. 2243, 2252).
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PART 617—[REMOVED]

88617.1—617.4 [Redesignated as
§8§612.2300—612.2303]

11. Redesignate §§617.1 through
617.4 as new §§612.2300 through
612.2303.

12. Remove part 617.

13. Redesignate newly designated
§§612.2300—612.2303 as subpart B and
add a heading for subpart B to read as
follows:

Subpart B—Referral of Known or
Suspected Criminal Violations

§612.2300 [Amended]

14. Amend newly designated
§612.2300 by removing the reference
“§617.2” each place it appears and add
in its place, the reference “§612.2301”
in paragraphs (a), (c), and (e).

15. Add a new part 617 to read as
follows:

PART 617—BORROWER RIGHTS

Subpart A—General

Sec.
617.7000 Definitions.

Subpart B—Disclosure of Effective Interest
Rates

617.7100 Who must make and who is
entitled to receive an effective interest
rate disclosure?

617.7105 When must a qualified lender
disclose the effective interest rate to a
borrower?

617.7110 How should a qualified lender
disclose the cost of borrower stock or
participation certificates?

617.7115 How should a qualified lender
disclose loan origination and other
charges?

617.7120 How should a qualified lender
present the disclosures to a borrower?

617.7125 How should a qualified lender
determine the effective interest rate?

617.7130 What initial disclosures must a
qualified lender make to a borrower?

617.7135 What subsequent disclosures
must a qualified lender make to a
borrower?

Subpart C—Disclosure of Differential

Interest Rates

617.7200 What disclosures must a qualified
lender make to a borrower on loans
offered with more than one rate of
interest?

Authority: Secs. 4.13, 5.9, 5.17 of the Farm
Credit Act (12 U.S.C. 2199, 2243, 2252(a)(9)).

Subpart A—General

§617.7000 Definitions.

For purposes of this part, the
following terms apply:

Adjustable rate loan means a loan
where the interest rate payable over the
term of the loan may change. This
includes adjustable rate, variable rate or
other similarly designated loans.

Effective interest rate means a
measure of the cost of credit, expressed
as an annual percentage rate, that shows
the effect of the following costs, if any,
on the interest rate on a loan charged by
a qualified lender to a borrower:

(1) The amount of any stock or
participation certificates that a borrower
is required to buy to obtain the loan;
and

(2) Any loan origination charges paid
by a borrower to a qualified lender to
obtain the loan.

Interest rate means the stated contract
rate of interest.

Loan means an extension of credit
made to a farmer, rancher, or producer
or harvester of aquatic products, for any
agricultural or aquatic purpose and
other credit needs of the borrower,
including financing for basic processing
and marketing that directly relates to the
borrower’s operations and those of other
eligible farmers, ranchers, and
producers or harvesters of aquatic
products.

Qualified lender means:

(1) A System institution, except a
bank for cooperatives, that makes loans
as defined in this section; and

(2) Each bank, institution,
corporation, company, credit union, and
association described in section
1.7(b)(1)(B) of the Act (commonly
referred to as an other financing
institution), but only with respect to
loans discounted or pledged under
section 1.7(b)(1).

Subpart B—Disclosure of Effective
Interest Rates

§617.7100 Who must make and who is
entitled to receive an effective interest rate
disclosure?

(a) A qualified lender must make the
disclosures required by subparts B and
C of this part to borrowers for all loans
not subject to the Truth in Lending Act.

(b) For a single loan involving more
than one borrower, a qualified lender is
required to provide only one set of
disclosures to borrowers. All borrowers
may designate, in writing, one person
who will receive the effective interest
rate disclosure. If the borrowers do not
designate a particular recipient, the
lender may provide the disclosure to at
least one of the borrowers who is
primarily liable for repayment of the
loan.

§617.7105 When must a qualified lender
disclose the effective interest rate to a
borrower?

(a) Disclosure to prospective
borrowers. A qualified lender must
provide written effective interest rate
disclosure for each loan no later than
the time of loan closing.

(b) Disclosure to existing borrowers.
(1) A qualified lender must provide a
new effective interest rate disclosure to
an existing borrower on or before the
date:

(i) The borrower executes a new
promissory note or other comparable
evidence of indebtedness;

(ii) The borrower purchases
additional stock as a condition of
obtaining new funds from the qualified
lender; or

(iii) The borrower pays an additional
loan origination charge to the qualified
lender as a condition of obtaining new
funds.

(2) A qualified lender is not required
to provide a new effective interest rate
disclosure when it advances new funds
to an existing borrower if none of the
conditions of paragraph (b)(1) of this
section apply and the advance is made
pursuant to a preexisting contract that
specifically provides for future
advances.

§617.7110 How should a qualified lender
disclose the cost of borrower stock or
participation certificates?

The cost of borrower stock must be
included in the effective interest rate
calculation at the time the stock is
purchased in connection with a loan
transaction. For subsequent loans to
existing borrowers, only the cost of new
stock, if any, purchased in connection
with a new loan or advance of new
funds must be included in the effective
interest rate calculation for the
transaction.

§617.7115 How should a qualified lender
disclose loan origination and other
charges?

(a) Any one-time charge paid by a
borrower to a qualified lender in
consideration for making a loan must be
included in the effective interest rate as
a loan origination charge. These
include, but are not limited to, loan
origination fees, application fees, and
conversion fees. Loan origination
charges also include any payments
made by a borrower to a qualified lender
to reduce the interest rate that would
otherwise be charged, including any
charges designated as “points.”

(b) All other payments of fees not
included in the loan origination charges
described in paragraph (a) of this
section that borrowers are required to
make to obtain a loan must be disclosed
separately at the time of loan closing.
These include, but are not limited to,
fees paid to the lender or a third party
to obtain an appraisal, and any taxes,
guarantee fees, or insurance premiums
paid by borrowers to third parties.
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§617.7120 How should a qualified lender
present the disclosures to a borrower?

A qualified lender must:

(a) Disclose the effective interest rate
and other information required by
subparts B and C of this part clearly and
conspicuously in writing, in a form that
is easy to read and understand and that
the borrower may keep; and

(b) Not combine the disclosures with
any information not directly related to
the information required by §§617.7130
and 617.7135.

§617.7125 How should a qualified lender
determine the effective interest rate?

(a) A qualified lender must calculate
the effective interest rate on a loan using
the discounted cash flow method
showing the effect of the time value of
money.

(b) For all loans, the cash flow stream
used for calculating the effective interest
rate of a loan must include:

(1) Principal and interest;

(2) The cost of stock or participation
certificates that a borrower is required to
purchase in connection with the loan;
and

(3) Loan origination charges described
in §617.7115(a).

(c) A qualified lender must establish
policies and procedures for EIR
disclosures that clearly show the effect
of the cost of borrower stock and loan
origination charges on the interest rate
of a loan. A qualified lender must also
establish policies and procedures for
determining major assumptions used in
calculating the effective interest rate,
e.g., criteria on how the cost of borrower
stock and loan origination charges are
assigned or allocated among multiple
loans obtained by a borrower
simultaneously.

§617.7130 What initial disclosures must a
qualified lender make to a borrower?

(a) Required disclosures—in general.
A qualified lender must disclose in
writing:

(1) The interest rate on the loan;

(2) The effective interest rate of the
loan;

(3) The amount of stock or
participation certificates that a borrower
is required to purchase in connection
with the loan and included in the
calculation of the effective interest rate
of the loan;

(4) All loan origination charges
included in the effective interest rate;

(5) All other charges not included as
loan origination charges in the effective
interest rate calculation that borrowers
are required to pay to obtain a loan;

(6) That stock or participation
certificates that borrowers are required
to purchase are at risk and may only be

retired at the discretion of the board of
the institution; and

(7) The various types of loan options
available to borrowers, with an
explanation of the terms and borrower
rights that apply to each type of loan.

(b) Adjustable rate loans. A lender
must provide the following information
for adjustable rate loans in addition to
the requirements of paragraph (a) of this
section:

(1) The circumstances under which
the rate can be adjusted;

(2) How much the rate can be adjusted
at any one time and how much the rate
can be adjusted during the term of the
loan;

(3) How often the rate can be adjusted;

(4) Any limitations on the amount or
frequency of adjustments; and

(5) The specific factors that the
qualified lender may take into account
in making adjustments to the interest
rate on the loan.

8§617.7135 What subsequent disclosures
must a qualified lender make to a borrower?

(a) Notice of interest rate change. (1)
A qualified lender must provide written
notice to a borrower of any change in
interest rate on the borrower’s existing
loan, containing the following
information:

(i) The new interest rate on the loan;

(ii) The date on which the new rate is
effective; and

(iii) The factors used to adjust the
interest rate on the loan.

(2) If the borrower’s interest rate is
directly tied to a widely publicized
external index, a qualified lender must
provide written notice to the borrower
of the rate change within forty-five (45)
days after the effective date of the
change.

(3) If the borrower’s interest rate is not
directly tied to a widely publicized
external index, a qualified lender must
send written notice to the borrower of
the rate change within ten (10) days
after the effective date of the change.

(b) Notice of increase in stock
purchase requirement. If a qualified
lender increases the amount of stock or
participation certificates a borrower
must own during the term of a loan, the
lender must send a written notice to
borrower at least ten (10) days prior to
the effective date of the increase. The
notice must state:

(1) The new effective interest rate on
the outstanding balance for the
remaining term of the borrower’s loan;

(2) The date on which the new rate is
effective; and

(3) The reason for the increase in the
borrower stock purchase requirement.

Subpart C—Disclosure of Differential
Interest Rates

§617.7200 What disclosures must a
qualified lender make to a borrower on
loans offered with more than one rate of
interest?

A qualified lender that offers more
than one rate of interest to borrowers
must notify each borrower of the right
to request a review of the interest rate
charged on his or her loan no later than
the time of loan closing. At the request
of a borrower, the lender must:

(a) Provide a review of the loan to
determine if the proper interest rate has
been established;

(b) Explain to the borrower in writing
the basis for the interest rate charged;
and

(c) Explain to the borrower in writing
how the credit status of the borrower
may be improved to receive a lower
interest rate on the loan.

Dated: January 29, 2003.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 03—2401 Filed 2—3-03; 8:45 am]
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Electronic Commerce; Loan Policies
and Operations; Funding and Fiscal
Affairs, Loan Policies and Operations,
and Funding Operations; Borrower
Rights

AGENCY: Farm Credit Administration
(FCA).
ACTION: Proposed rule.

SUMMARY: These proposed rules clarify
existing provisions, respond to
comments, and reorganize the rules into
a separate section of FCA (agency, we,
or our) regulations. This update will
help agricultural borrowers and
institutions of the Farm Credit System
(FCS or System) better understand the
rights Congress afforded applicants and
borrowers of the System. We intend for
the proposal to clarify how FCS
institutions should apply these rights to
applicants and borrowers.

DATES: Written comments should be
received on or before April 7, 2003.

ADDRESSES: You may submit comments
by electronic mail to “reg-
comm@fca.gov”’ or through the Pending
Regulations section of our Web site at
“http://www.fca.gov.” You may also
mail or deliver written comments to
Thomas G. McKenzie, Director,
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Regulation and Policy Division, Office
of Policy and Analysis, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, Virginia 22102-5090 or send
them by facsimile transmission to (703)
734-5784. You may review copies of all
comments we receive at our office in
McLean, Virginia.

FOR FURTHER INFORMATION CONTACT:
Mark L. Johansen, Policy Analyst, Office
of Policy Analysis, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4479, TTY (703) 883—
4434;

Or

Joy Strickland, Senior Counsel, Office
of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TTY (703) 883—
2020.

SUPPLEMENTARY INFORMATION:
I. Objectives

The objectives of these proposed rules
are to:

* Ensure that the borrower rights
regulations provide the protection to
applicants and distressed borrowers as
mandated by the Farm Credit Act of
1971, as amended (Act).?

» Avoid placing unnecessary burdens
on FCS institutions.

* Use plain language and a question
and answer format.

II. Background

In the Farm Credit Amendments of
19852 and the Agricultural Credit Act of
1987,3 Congress gave certain rights to
borrowers of System institutions that
operate under titles I and II of the Act.
These rights include the right of review
of certain loan decisions, the right to
receive a notice when a loan becomes
distressed, the opportunity to request a
restructuring of a distressed loan, and
the opportunity for the right of first
refusal to repurchase or lease acquired
agricultural real estate following
foreclosure or voluntary conveyance.
Collectively, these rights are referred to
as borrower rights. On September 14,
1988, we published final borrower
rights rules.? Since then we have
observed differences in how System
institutions apply these regulations and
reviewed complaints from borrowers
and applicants regarding their rights. To
ensure that our expectations for
borrower rights are clear, we propose
these updated regulations.

1Pub. L. 92-181, 85 Stat. 583.
2Pub. L. 99-205, 99 Stat. 1678.
3Pub. L. 100-233, 101 Stat. 1568.
453 FR 35427 (September 14, 1988).

III. Comments Received

We received comments on our
existing regulations prior to developing
these proposed rules. The comments
were in response to a June 23, 1993,
regulatory burden solicitation ® and a
May 17, 2000, letter from the Farm
Credit Council (FCC) on behalf of its
member banks and associations.

IV. Redesignate Portions of Part 614 to
Part 617

We propose redesignating the
regulations from existing subparts H, L,
and N of part 614 to part 617 of the
regulations. This move will make the
borrower rights rules more readily
identifiable. We also propose
conforming changes in §§ 609.910(c),
615.5280(h), and 615.5290(a) and (b) to
part 617.

V. General Issues

We received comments on general
issues of borrower rights applicability
and relationship to other laws. We will
address those first and then proceed to
comments concerning specific issues.

A. Family Farmers [§ 617.7000]

The term “loan,” defined in section
4.14A(a)(5) of the Act and existing
§§614.4440(g) and 614.4512(f), means
an extension of credit made to a farmer,
rancher, or producer or harvester of
aquatic products, for any agricultural or
aquatic purpose and other credit needs
of the borrower, including financing for
basic processing and marketing directly
related to the borrower’s operations and
those of other eligible farmers, ranchers,
and producers or harvesters of aquatic
products. The FCC commented that we
should restrict application of borrower
rights to “family farmers,” which FCC
defined to mean farmers with
agricultural sales equal to or less than
$500,000. The FCC'’s interpretation of
the legislative history of the borrower
rights legislation is that Congress
intended to narrow the bargaining
position between borrowers and the
System institutions. The FCC believes
that, with increased consolidation and
sophistication of farming operations, the
need for a level-bargaining position has
decreased.

We recognize that the consolidation
among agricultural producers has
resulted in more sophisticated
operators, but we do not believe
Congress intended that the borrower
rights legislation apply only to family
farmers. The statutory definition of
loans covered by borrower rights is
clear, unambiguous, and does not
distinguish between types of farmers,

558 FR 34003 (June 23, 1993).

nor does it contain any sales or income
limitations. Although Congress
considered limiting borrower rights to
only family farmers when this
legislation was being debated, it
ultimately chose not to do so. The
Senate bill limited borrower rights and
provided a definition of family farmers.®
Once the Senate and House bills were
reconciled in conference, limiting
borrower rights to family farmers was
abandoned. Congress did not adopt the
Senate’s definition of family farmer.
Instead, it adopted a definition of loan
that includes all agricultural loans.?

We do not believe it is appropriate to
restrict borrower rights to family farmers
or farmers with agricultural sales of
equal to or less than $500,000 as the
FCC requested. Thus, we make no
changes to the existing rules.

B. How Do Borrower Rights Apply to
Loans That Are Sold to, Participated
With, or Subordinated in Favor of Non-
qualified Lenders? [§ 617.7015]

Section 4.14A(a)(5)(B) of the Act
provides that borrower rights do not
apply to loans sold into the secondary
market. The FCC recommended defining
loans sold into the secondary market to
include participations, subordinated
debt transactions, and other sales
transactions that include non-qualified
lenders. The FCC asserted that non-
qualified lenders are hesitant to
participate in such transactions with the
System because of borrower rights
requirements.

Loan sales to other lenders,
participations, and subordinated debt
transactions are not secondary market
activities. We found no evidence that
Congress intended the secondary market
sales exemption to apply to other types
of loan transactions.

We propose moving § 614.4336 from
part 614, subpart H to §617.7015 in part
617, subpart A.

C. Are Borrowers With Trade Credit
Loans Excluded From Borrower Rights?
[§617.7000]

The FCC commented that borrower
rights are an impediment to an effective
trade credit program. They suggested
that borrowers purchase participation
certificates instead of stock with trade
credit loans in order to exempt such
loans from borrower rights.

We do not agree with this comment
and do not propose such a change.
Existing § 614.4525(a) allows a qualified
lender to “enter into agreements with
agents, dealers, cooperatives, other
lenders, and individuals to facilitate its

6See S. Rep. No. 100-230 at 34, 109 (1987).
7 See H.R. Conf. Rep. 100-490 at 164—165 (1987).
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making of loans” to eligible borrowers.
For the purpose of applying borrower
rights, a loan that is facilitated by a
third-party dealer or other agent is no
different from any other loan made by
a qualified lender. As a direct loan,
trade credit loans require that the
borrower buy stock pursuant to section
4.3A of the Act. Further, trade credit
loans meet the definition contained in
part C of title IV of the Act and are
subject to borrower rights.

VI. Specific Issues
A. Definitions [§ 617.7000]

We propose moving the existing
definition sections in §§ 614.4440 and
614.4512 to proposed § 617.7000. The
definitions of applicant (§ 614.4440(b)),
foreclosure proceeding (§ 614.4512(e)),
independent evaluator (§ 614.4440(f)),
and qualified lender (§§ 614.4440(h) and
614.4512(g)) remain unchanged. We
propose the following definitional
changes.

1. Adverse Credit Decision
[§614.4440(a) to Proposed §617.7000]

The FCC and a System institution
requested that we revise the definition
of “adverse credit decision” in existing
§ 614.4440(a) to clarify its intent.
According to the commenters, the
definition has been incorrectly
construed to mean a denial of a loan and
all the loan terms requested by the
applicant.

We agree with this comment and
propose clarifying this definition by
deleting the phrase “deny the credit
applied for, or approve an extension of
credit in an amount less than the
amount applied for” and replacing it
with the following: (a) The lender
decides not to make a loan to an
applicant; (b) makes the loan in an
amount less than the applicant
requested; or (c) denies an application
for restructuring. Making a loan in the
amount requested, but with different
terms, is not considered an adverse
credit decision.

2. Application for Restructuring
[§§ 614.4440(c) and 614.4512(a) to
Proposed §617.7000]

In response to a comment from the
FCC, we propose to amend this
definition to allow a borrower’s plan of
reorganization submitted in a
bankruptcy proceeding to serve as the
application for restructuring. We
propose this change because the
application for restructuring and the
bankruptcy plan of reorganization
contain similar information.

3. Distressed Loan [§§614.4440(e) and
614.4512(d) to proposed §617.7000]

The FCC asked us to change our
definition of a distressed loan to include
all the loans from the qualified lender
that the borrower is obligated to repay.
We decline to change our definition
because each loan separately must meet
the definition of distressed.

4. Loan Application [§ 614.4440(d) to
Proposed §617.7000]

The FCC commented that we should
clarify when a loan application is
sufficiently complete to begin
deliberations. FCC commented that
qualified lenders need to distinguish
between an inquiry and an application
because an adverse decision on an
application triggers borrower rights, but
an inquiry does not. The FCC also
suggested that we adopt the Regulation
B definition of an application.8

We agree with the comment and
propose changing the definition of a
loan application to one similar to
Regulation B. We propose adding
language specifically describing a loan
application as a package that provides
the qualified lender with enough
information to make a credit decision.
Lenders should be mindful of the
distinction between an application and
an inquiry for purposes of borrower
rights and Regulation B. Informal
inquiries may rise to the level of
applications if the lender evaluates
information about the inquirer, decides
to decline the request, and
communicates this to the inquirer.
Whether or not an inquiry is an
application depends on the particular
circumstances and a qualified lender
needs to focus on how it responds to an
applicant, rather than on what the
applicant asks, in order to make the
determination.

We propose to change the title of
“Application for a Loan or Loan
Application” in § 614.4440(d) to “Loan
Application” in proposed § 617.7000.

5. Restructure [§§614.4440(i) and
614.4512(h) to Proposed §617.7000]

We propose modifying the definition
of restructure to recognize that not all
restructurings will result in viability.
For more discussion, see Part E.2. of this
preamble.

6. Delete Reference to the Certified
Lender and Special Asset Group
[§614.4512(b)]

We propose deleting the definition of
a certified lender in existing
§614.4512(b) and the reference to
special asset group in § 614.4519(c)

812 CFR 202.2(f).

because the requirements for them are
obsolete.

7. Redesignate Existing § 614.4512(c)—
Cost of Foreclosure—to Proposed
§617.7415(b) [§617.7415(b)]

We propose redesignating the content
of existing § 614.4512(c) to proposed
§617.7415(b) to locate the criteria for
the cost of foreclosure near the rules on
evaluating applications for
restructuring.

B. May Qualified Lenders Use Electronic
Communications to Comply with
Borrower Rights? [§ 617.7005]

The FCC asked that we amend our
existing rules to authorize electronic
communications for borrower rights
disclosures. As part of our initiative to
implement the Electronic Signatures in
Global and National Commerce Act,
Pub. L. No. 106-229, codified at 15
U.S.C. 7001 et seq. (E-SIGN) and our
electronic commerce (E—commerce)
rule,® we propose adding § 617.7005 to
permit electronic communications as
allowed for by law.

The preamble to the final E—
commerce rule states that E-SIGN
preempts (with some exceptions)
provisions in most state or federal
statutes or regulations, including the
Act and its implementing regulations,
which require contracts or other records
to be written, signed, or to be in non-
electronic form. With the parties’
agreement, qualified lenders may now
use E-commerce and electronic
communications in many situations.

Qualified lenders should interpret
this part broadly to allow electronic
transmission, communications, records,
and submissions, as provided by E-
SIGN. Qualified lenders may interpret
the terms used in this part to permit
electronic transmission,
communications, records, and
submissions in business, consumer, or
commercial transactions, unless
otherwise prohibited. E-SIGN does not,
however, allow electronic
communications for a notice of default,
acceleration, repossession, foreclosure,
eviction, or the right to cure when an
individual’s primary residence secures
the loan.10 In these instances, a
qualified lender must use the paper
communications required by the Act
and borrower rights regulations. E-SIGN
also requires paper notification to
cancel or terminate life insurance.

In addition to the primary residence
provision, E-SIGN established different
standards for business and consumers

967 FR 16627 (April 7, 2002).
10 This exception is found in section 103(b)(2)(B)
of E-SIGN and 12 CFR 609.950(c).
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using E-commerce. While both
businesses and consumers must agree to
E—commerce, E-SIGN provides certain
protections and compulsory procedures
when a statute or regulation, such as the
Equal Credit Opportunity Act, requires
that information be provided to a
consumer. These same protections are
not afforded to businesses. Under E—~
SIGN, “‘consumer” means an individual
who obtains, through a transaction,
products or services used primarily for
personal, family, or household
purposes. Some loans under E-SIGN
qualify as consumer transactions, while
others are business transactions. A
qualified lender must distinguish
between the two types of transactions to
comply with E-SIGN.

We have summarized the pertinent
consumer consent provisions below. For
a complete list, please see the preamble
to the proposed E-commerce rule.11
You may also view the proposed rule
and other E-commerce information
under the ‘“Resources for the FCS”
section of our Web site at http://
www.fca.gov.

* Consumer consent may apply to a
particular transaction and/or category of
records. Consumers may decide when
they want electronic records and
notices.

» Consumers who choose to receive
documents electronically must show the
technological capacity to do so prior to
consenting to E-commerce. For
example, to show technological
capacity, the lender may ask the
consumer to communicate with the
lender by sending an e-mail to the
lender through an Internet provider or
by logging onto the lender’s Internet
Web site.

We direct qualified lenders to E-SIGN
and part 609 of our regulations to
determine how to apply E-commerce
and use electronic communications.
Qualified lenders should also consult
legal counsel before engaging in E—
commerce and using electronic
communications.

C. May a Borrower Waive All or a
Portion of the Borrower Rights?
[§617.7010]

Questions about whether a borrower
may waive the rights granted in the Act
and FCA regulations have arisen since
these laws were enacted. We have
consistently taken the position that, as
a general rule, an institution may not
obtain a waiver of borrower rights.
These rights have a public policy
purpose and should only be waived in
limited circumstances, such as when the
parties are in a reasonably equal

1166 FR 53348 (October 22, 2001).

bargaining position or when other
federal rights provide protections
similar to borrower rights. We propose
adding this position in proposed
§617.7010(a).

1. May a Borrower Who Has a Loan
Guaranteed by the Small Business
Administration (SBA) Waive Borrower
Rights? [§617.7010(b)]

In FCA Bookletter BL-028, issued
April 1, 1996, we permitted borrowers
to waive certain borrower rights in
connection with receiving a loan
guarantee from the SBA. A borrower
with an SBA guaranteed loan may waive
the right of distressed loan
restructuring, the right to appear before
the credit review committee (CRC or
committee), and the right of first refusal.
We believe such a waiver is appropriate
because the laws governing SBA
guaranteed loans provide for servicing
actions similar to the borrower rights
provided in the Act. We propose
incorporating this waiver in proposed
§617.7010(b)(1). Any waivers that are
obtained pursuant to this regulation
must be given voluntarily by the
borrower and must be in writing. The
qualified lender would be required to
provide written explanation of the rights
being waived by the borrower.

2. May a Borrower Waive Borrower
Rights in Connection With a
Subordinated Debt Transaction?
[§617.7010(a)]

The FCC commented that a borrower
should be able to waive borrower rights
in subordinated debt transactions in the
same manner as in loan sale
transactions. We do not agree and are
not proposing any regulatory changes.
Subordinated debt transactions are
direct loans made by a qualified lender.
In these transactions, the lender is
merely allowing another lender to have
a priority lien on the collateral. The loan
remains unchanged and borrower rights
continue to apply.

3. How Does a Waiver Apply in a Loan
Sale Transaction? [§617.7015(c)]

Existing § 614.4336(c) describes the
procedures that a qualified lender must
follow when selling a loan to a non-
qualified lender. The qualified lender
must either: (1) Include, with the
borrower’s consent, a provision in the
original loan contract or modify it so
that the purchasing lender will continue
to provide the borrower rights granted
by part C of title IV of the Act; or (2)
obtain a waiver of borrower rights from
the borrower. The FCC commented that
we should allow, without borrower
consent, the prospective buyer of a loan
to execute an agreement with the

qualified lender in which the buyer will
provide all borrower rights that a
qualified lender is obligated to provide.
We do not propose adding this
alternative. Under the Act, borrower
rights belong to the borrower and may
only be modified by the borrower.
Absent a provision in the loan contract,
non-qualified lenders are not obligated
to provide borrower rights and we do
not have enforcement authority over
them.

The FCC alternatively asked if the
buyer of a loan may directly obtain a
waiver of borrower rights from the
borrower, rather than requiring the
qualified lender to obtain the waiver.
We do not agree with this comment.
Implementing all borrower rights
provisions, including waivers, are the
responsibility of the qualified lender.
Therefore, we are proposing no changes
to the waiver provisions of existing
§614.4336(c) and redesignating it as
proposed §617.7015(c).

D. What Is the Review Process for
Adverse Credit Decisions? [§ 617.7300 et
seq.]

Section 4.14 of the Act requires a
qualified lender to establish a CRC to
review adverse credit decisions made by
the qualified lender on loan
applications and denials of applications
for restructuring.

1. Whom Should the Qualified Lender
Notify? [§§617.7300, 617.7410(d), and
617.7420(b)]

Existing §§ 614.4441, 614.4516(a)(2),
and 614.4518 allow a lender to notify
one designated primary obligor or
applicant in situations where there are
multiple borrowers or applicants. The
FCC recommended a single notice
provision as a way of eliminating
multiple notices and claims of a wrong
party receiving notice. Although we
recognize the efficiencies gained in
sending disclosures to only one of the
obligors, we also recognize the value of
keeping all obligors informed. As a
result, we propose in §§617.7300,
617.7410(d), and 617.7420(b) to require
that qualified lenders notify all
applicants or all parties listed on the
promissory note as primarily obligated
to repay the debt. The applicants or
borrowers may designate one person to
be the primary contact and the lender
may then send the original notice to that
person. However, the lender must send
copies of the notice to the other
applicants or borrowers.
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2. When Should a Qualified Lender
Notify a Borrower That the Application
for Restructuring Has Been Denied and
What Information May the Borrower
Use in the CRC Review? [§617.7310(c)]

Confusion has arisen over the years as
to when in the restructuring process the
qualified lender must offer the right of
CRC review. In addition, an FCS
institution asked if a borrower may
present the original application for
restructuring to the CRC even if the
original application was not the basis
for the ultimate restructuring decision.
In the preamble to § 614.4443,22 we
expressed the intent for the lender and
borrower to engage in “* * *a
cooperative effort to attempt to find
solutions before the CRC process
began.” We believe Congress expected
borrowers and lender to negotiate
applications for restructuring. The
negotiations, which may include plan
modifications, must reach a conclusion.
Once negotiations are concluded and
the lender denies the borrower’s
request, the borrower is then given the
opportunity to appear before the CRC.
The borrower may present the initial
application for restructuring or any
subsequent modifications that resulted
in denial by the qualified lender.

We propose moving § 614.4443(b) to
§617.7310(c).

3. Who Serves on the CRC? [§617.7305]

Section 4.14(a) of the Act requires the
membership of the CRC to include at
least one farmer-member of the qualified
lender’s board of directors. In the
preamble to the existing regulations,3
we explained farmer board
representation means a farmer, rancher,
or producer or harvester of aquatic
products. We are clarifying that farmer
board representation also means an
elected board member, as opposed to an
appointed board member.

Section 4.14(a) of the Act also
requires farmer board representation
and prohibits the loan officer involved
in the original credit decision from
serving on the CRC. The Act does not
prohibit delegations. However, existing
§ 614.4442 provides that the board
member serving on the CRC may
designate an alternate to serve on the
committee as long as the alternate is
also an elected farmer board member,
but prohibits non-board members of the
CRC from delegating committee duties.
The FCC requested that the restriction
prohibiting delegations be removed. We
agree and propose removing the
restriction in proposed §617.7305. As
long as the replacement members of the

12 Id. at note 4.
13 Id. at note 4.

CRC are experienced and capable of
rendering thoughtful and careful review
of adverse credit decision, we believe
the delegation restriction is
unnecessary.

4. Must a Qualified Lender Notify an
Applicant or Borrower of a CRC
Meeting? [§617.7310(a)]

The existing rule at § 614.4443 does
not require a qualified lender to notify
an applicant or borrower of the CRC
meeting date where the applicant or
borrower’s request for review will be
discussed. Although we do not believe
that this has been a problem in the past,
we wish to correct this oversight.
Proposed §617.7310(a) requires a
qualified lender to inform the applicant
or borrower of the CRC meeting date at
least 15 days in advance of when the
request for review will be discussed.

5. What Information May Not Be
Submitted to the CRC? [§617.7310(c)]

The FCC commented that the CRC is
not a substitute for the normal credit
process and the committee should not
act on new information or negotiate a
new proposal. The FCC requested that
we emphasize that the CRC review is of
the denied loan or restructuring request
and is not an opportunity for the
applicant or borrower to introduce new
information. We believe the existing
rule clearly indicates that the CRC
function is one of review and the CRC
meetings are not forums for new issues.
Existing § 614.4443(b) allows an
applicant or borrower to submit “any
documents or other evidence” to the
CRC that supports the application under
review. The purpose of the review is to
provide the opportunity for the
applicant or borrower to demonstrate
that the loan or restructuring request
satisfies the credit standards of the
qualified lender. The Act makes no
provision for presenting a new
application to the CRC.

We propose moving § 614.4443(b) to
§617.7310(c).

6. Who Has the Right to an Independent
Collateral Evaluation? [§617.7310(d)]

A System institution and the FCC
suggested that the right to an
independent collateral evaluation only
applies to those applicants or borrowers
whose applications were denied
because of insufficient real estate
collateral. We disagree. The Act does
not place conditions on the right to an
independent collateral evaluation.
Section 4.14(d) provides applicants and
borrowers the right to have the CRC
review independent collateral
evaluations, whether or not insufficient
collateral was the reason for the loan or

restructure denial. However, we believe
that if qualified lenders provide
complete disclosure to the applicant or
borrower of the reasons for the loan or
restructure denial, unnecessary
independent collateral evaluations will
not occur.

We propose moving § 614.4443(c) to
§617.7310(d).

7. How Long Does an Applicant or
Borrower Have To Obtain an
Independent Collateral Evaluation?
[§617.7310(d)(2)]

The FCC and one System institution
suggested we establish a 60-day limit to
seek an independent collateral
evaluation. Section 4.14(d) of the Act
provides that an applicant or borrower
who receives an adverse credit decision
may request an independent collateral
evaluation in connection with an appeal
to the CRC. Existing § 614.4443(c)(2)
requires the collateral evaluation to be
completed within a reasonable period of
time. The Act does not provide a more
definitive time limit for completing an
independent evaluation, although the
legislative history of section 4.14(d)(2)
of the Act indicates that Congress was
concerned with potential delays in this
process. We do not believe a regulatory
time limit to obtain an independent
evaluation is appropriate. We recognize
that in some cases the applicant or
borrower legitimately may need longer
than the 60-day limit recommended by
the commenters, particularly if there are
no authorized independent evaluators
in the local area. We have instead
proposed in §617.7310(d)(2) a 30-day
limit for applicants or borrowers to
enter into a contract for evaluation
services. We believe this time limit will
help ensure that the review process is
not unnecessarily delayed.

As aresult of this change, we propose
removing that portion of existing
§614.4443(c)(3) stating “* * * provided
the applicant’s or borrower’s evaluator
has provided a copy of the evaluation
report to the lender not less than 15
days prior to any scheduled meeting of
the credit review committee.” We
originally adopted this requirement to
assist a qualified lender in the situation
where a borrower is attempting to delay
the CRC review process. In re-evaluating
our entire borrower rights regulations,
however, we believe the better approach
is to require the borrower to contract
with an independent evaluator within
30 days. By removing this portion of the
existing rule, we do not intend an
applicant or borrower to delay
submitting an independent collateral
evaluation to the qualified lender. An
applicant or borrower should make
every effort to provide the independent
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evaluation well in advance of the CRC
meeting to ensure it is given full
consideration. Although ultimately, the
CRC must consider any independent
collateral evaluation obtained, pursuant
to section 4.14(d)(2) of the Act.

8. What Copies of Independent
Collateral Evaluations Must a Qualified
Lender Provide an Applicant or
Borrower? [§617.7310(c)]

The FCC suggested that a borrower’s
right to receive a copy of the
independent collateral evaluations used
in a credit decision should be limited to
the most recent independent collateral
evaluation. We disagree. Section
4.14(d)(3) of the Act states that a
borrower may obtain a copy of each
independent collateral evaluation made
and we reiterate this provision in
proposed §617.7310(c).

9. How Long May the CRC Take To
Reach a Decision? [§617.7310(e)]

Existing § 614.4443(d) does not
provide any time limit for the CRC to
reach a decision. We propose in
§617.7310(e) a time limit of no more
than 30 days for the CRC to reach a
decision. Decisions should be made as
expeditiously as possible to prevent
undue delay and increased costs to the
qualified lender and applicant or
borrower. We believe this time limit
will ensure an expedited decision-
making process.

10. What Records Must the CRC
Maintain? [§617.7315]

Existing § 614.4444 requires the CRC
to maintain records of a request for
review, the meeting minutes, and the
decision of the committee. We believe
the second sentence in the section that
refers to keeping records for FCA review
is redundant and therefore, we propose
its deletion in §617.7315.

E. What Are the Distressed Loan
Restructuring Notice Options?
[§617.7410]

1. What Notices May a Qualified Lender
Send to a Distressed Borrower?
[§617.7410(a) and (b)]

Once a qualified lender determines a
loan is distressed, the lender must
notify the borrower that: (1) The loan is
distressed; (2) the borrower has the right
to request a restructure of the loan and
what to include in the application for
restructuring; and (3) an alternative to
restructure may be foreclosure. In 1993,
we clarified that qualified lenders had
the option of sending two distinctly
different notices.14 One notice, the
“non-foreclosure notice,” would

1458 FR 62513 (November 29, 1993).

include items (1) and (2) above, while
the other notice, the “45-day notice,”
would include all three items. A
qualified lender may send the non-
foreclosure notice when it is not
considering foreclosure. The 45-day
notice must be sent when foreclosure is
a consideration. To initiate foreclosure,
the qualified lender must have sent the
45-day notice.

A System institution commented that
the 45-day notice requirement does not
provide enough time for a qualified
lender to consider an application for
restructuring and to make a sound
decision. We believe the commenter has
misinterpreted the 45-day requirement.
There is no requirement that a qualified
lender complete a restructuring or make
a restructuring decision in 45 days. The
qualified lender should take the time
necessary to thoroughly consider the
application and work with the borrower.

We are consolidating the notice
requirements in §§ 614.4516(a) and
614.4519(a) into proposed §617.7410(a)
and (b).

2. What Is the Purpose of Each Notice?
[§617.7410(a) and (b)]

The non-foreclosure notice informs
the borrower that a loan is distressed
and may be suitable for restructuring.
The 45-day notice puts the borrower on
notice that if a loan is not restructured,
the qualified lender may initiate
foreclosure.

The FCC commented that the lender
should not have to send another notice
if the borrower defaults within 12
months of the original notice. As we
understand the comment, the FCC is
concerned about sending more than one
distressed loan notice before the
qualified lender can begin foreclosure
proceedings. In response, we clarify that
a qualified lender need only send a
second notice if the initial notice did
not mention that the alternative to
restructuring may be foreclosure. If the
qualified lender sends the 45-day notice
and the borrower does not apply, or is
not granted, a restructuring, the lender
may proceed with foreclosure. However,
we expect lenders to comply with the
spirit of borrower rights and have
ongoing communications with the
borrower so that a foreclosure
proceeding is not a surprise.

3. What Notice Should Be Sent to a
Borrower Who Is a Debtor in a
Bankruptcy Proceeding? [§617.7410(c)
and (d)]

Section 4.14A(b) of the Act requires a
qualified lender to notify a borrower
that a loan may be suitable for
restructuring. If the borrower is in
bankruptcy, the required notice may be

construed as a demand for payment,
which is prohibited by the automatic
stay provision of the Bankruptcy Code.
We are proposing in §617.7410(c) and
(d) to change the notice requirements in
existing §§614.4516(a) and 614.4519(a).
A qualified lender should use
alternative language for a borrower who
is a debtor in a bankruptcy proceeding
by restating language from the automatic
stay provision. The qualified lender
should send the notice to the borrower’s
counsel.

4. What Notices Are Required if a
Borrower’s Loan Becomes Distressed
Following a Restructuring?
[§617.7410(e)]

The Act is silent on what notices are
required when a borrower’s loan is
restructured, but the loan remains, or
again becomes, distressed. The FCC and
several System institutions requested
that we provide additional regulatory
guidance on how many times a qualified
lender must provide a distressed loan
restructuring notice to a borrower who
has defaulted on a previously
restructured loan. The comments varied
from requesting limits on the number of
times a loan could be restructured to
giving a distressed borrower only one
opportunity to restructure the loan in a
calendar year or operating cycle.

We agree that additional guidance
appropriate to assist a qualified lender
in determining when another distressed
loan notice must be sent after the loan
has been restructured. We considered
what distinguishing event would
differentiate whether another
restructuring opportunity should be
offered. We believe that a borrower’s
performance under the current
restructuring agreement is key in a
qualified lender’s determination of
whether the restructure cured the
reason(s) the loan was originally
distressed. We propose in § 617.7410(e)
to define performance as 6 consecutive
monthly payments, 4 consecutive
quarterly payments, 3 consecutive
semiannual payments, or 2 consecutive
annual payments, depending on the
payment scheduled in the current
restructuring agreement. For purposes of
judging performance, the borrower may
be considered in default if payment is
not received within 30 days of the date
the payment is due. We reasoned that if
the borrower is not able to perform
under the restructured loan agreement,
the loan remains distressed and the
qualified lender may proceed directly to
foreclosure without further notice,
provided the qualified lender sent the
45-day notice to the borrower. If,
however, the borrower performs under
the restructure agreement, the reason for
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the original distress is cured. Any
subsequent problem with the loan that
causes the loan to meet the definition of
a distressed loan requires the qualified
lender to provide the borrower with a
new distressed loan notice and
opportunity to restructure, regardless of
the number of times the loan was
previously restructured.

The current notice requirement in
existing § 614.4519(a) provides only two
options, restructure or possible
foreclosure. We propose in
§617.7425(b) to modify the 45-day
notice to ensure that borrowers are
informed that if they do not perform
under the restructure, the qualified
lender could proceed with foreclosure
without further notification.

5. May a Qualified Lender Propose
Restructuring if the Borrower Did Not
Submit an Application? [§617.7410(g)]

It is the borrower’s responsibility to
respond to the distressed loan notice by
submitting an application for
restructuring. Section 4.14A(d)(2) of the
Act provides that nothing shall prevent
a qualified lender from proposing an
application for restructuring for an
individual borrower in the absence of an
application for restructuring from the
borrower. We reaffirm that the qualified
lender may submit a restructuring
proposal for consideration if the
borrower fails to do so. We believe that
Congress provided this option as a
means of ensuring that all borrowers are
considered for a loan restructuring
regardless of whether the borrower
provides an application for
restructuring.

We are proposing to move
§614.4516(c) into § 617.7410(g).

What Is a Qualified Lender’s Process
When Determining Whether to
Restructure or Foreclosure? [§617.7415]

Section 4.14A(e) of the Act and
existing §§614.4517(a) and 614.4512(c)
provide that certain factors should be
taken into consideration when a
qualified lender determines whether the
cost of restructuring is equal to or less
than the cost of foreclosure. The FCC
commented that in calculating the cost
of restructuring, a borrower’s ability to
perform under a restructuring plan is an
integral, but not necessarily calculable,
part of the analysis. The FCC went on
to state that unrealistic borrower
projections make calculating the cost of
restructuring difficult, particularly
when the regulations do not permit
much analysis or questioning of the
financial inputs provided by the
borrower. We agree and propose in
§617.7415 regulatory amendments
identified below to address the

responsibilities of both the borrower
and the qualified lender in developing
the restructuring plan.

1. What Is the Process for Considering
the Restructuring Application?
[§617.7415(c)]

To develop the application for
restructuring, the qualified lender and
borrower should work together to
determine the most realistic financial
inputs. These inputs are the backbone of
the application for restructuring.
Because the Act requires a qualified
lender to restructure the loan if the cost
of restructuring is equal to or less than
the cost to foreclose, it is imperative that
the lender work with the most reliable
inputs to determine the cost of
restructuring. As such, we propose in
§617.7415(c) that when developing and
negotiating the application for
restructuring, the qualified lender may
use benchmarks to determine the
financial input costs and chattel
security values if the borrower and
lender are unable to reach agreement.
Benchmarks may include the borrower’s
5-year production average, averages in
the county where the farming operation
is located, or other such support. We
expect the qualified lender and
borrower to engage in good faith
negotiations with the intended purpose
of determining reasonable financial
input costs for the borrower’s operation.
It is only when the borrower and lender
are unable to agree on reasonable
financial input values that the lender
should look to benchmarks.

2. What Criteria Does the Qualified
Lender Use When Determining Whether
To Restructure or Foreclose?
[§617.7415]

Through our examination process and
review of borrower complaints,
questions have arisen about how
qualified lenders apply the criteria in
section 4.14A(d) and (e) of the Act.
Specifically, many qualified lenders
apply the criteria in paragraph (d) that
the borrower must return to viability, as
the controlling criterion. As a result, an
application for restructuring may have
been denied when the cost of
restructuring was less than the cost of
foreclosure. Although we believe a rule
change is unnecessary, we are clarifying
in §617.7415(d) that section 4.14A(e) of
the Act specifically requires the
qualified lender to restructure the loan
if the cost of restructuring is less than
or equal to the cost of foreclosure.

This approach gives full meaning to
section 4.14A and allows consideration
of all relevant factors in evaluating a
restructuring. We recognize this
interpretation may result in approval of

an application for restructuring because
it is the least cost option but unlikely to
ultimately reestablish viability.

3. May a Qualified Lender Include the
Borrower’s Performance Under a
Previous Restructuring When
Determining the Cost of Restructuring
the Loan Again? [§671.7415(a)]

Section 4.14A(d)(1) of the Act
provides criteria to consider when the
qualified lender determines whether or
not to restructure a loan. One of the
criteria is the borrower’s ability to work
out of the existing financial difficulties.
The Act balances Congress’s desire for
the System to assist borrowers and not
cause financial harm to the qualified
lender. The qualified lender should
carefully consider the reasons why a
prior restructuring was not successful
when it analyzes whether a subsequent
restructuring would make it probable
that the borrower will become
financially viable. If the qualified lender
determines that deficient management
by the borrower contributed to the
current problem, then this deficiency
should weigh heavily in the qualified
lender’s evaluation of the future
viability of the borrower’s operation.
However, if the borrower’s inability to
perform under a prior restructuring was
the result of a natural disaster, for
example, and not management
deficiencies, the qualified lender should
take this into consideration when
determining the likelihood that a new
restructuring would be successful.

Although it is permissible for the
qualified lender to analyze and quantify
why prior restructuring efforts were not
successful, the qualified lender is not
permitted to include the costs of prior
restructuring efforts in the cost of
subsequent restructure requests.

4. What Type of Foreclosure Action
Should Be Used in Calculating the Cost
of Foreclosure? [§617.7415(b)]

The FCC commented that we should
specify whether the cost of foreclosure
should be calculated based on a
contested or uncontested foreclosure
proceeding. We do not agree that we
need to add this level of specificity. The
cost of foreclosure varies on a case-by-
case basis and, when calculating the
cost of foreclosure, qualified lenders
should have the flexibility to adjust the
costs according to each situation.
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G. How Would a Decision on an
Application for Restructuring Be Issued?
[§§617.7420 to 617.7425]

1. When Must a Decision on an
Application of Restructuring Be Issued?
[§617.7420(a)]

Existing § 614.4518 requires a
qualified lender to issue a restructuring
decision in an expeditious manner. We
believe a specific timeframe is necessary
and propose in § 617.7420(a) that
restructuring decisions be issued within
15 days from the conclusion of
negotiations between the qualified
lender and borrower on the application
for restructuring.

2. What Should the Notice Include
When the Restructuring Request Is
Denied? [§617.7420(c)]

Section 4.13B(b) of the Act requires
qualified lenders to send written notice
of actions taken to restructure distressed
loans. The Act requires the notice to
include the reasons for any denial of
restructuring and to inform the borrower
of the right to have the decision
reviewed. Existing § 614.4518 explains
that the notice denying restructuring
must include the critical assumptions
and relevant information behind the
decision. Although we do not propose
in §617.7420(c) to amend existing
§614.4518, we wish to provide
clarification.

We expect the notice to contain
sufficient information for the borrower
to understand the exact reasons for the
denial, so that the borrower can decide
whether or not to request a review of the
decision. This includes providing every
reason for a denial, not just one. For
example, when a lender denies a
restructuring application based on
financial and managerial weaknesses,
and inadequate collateral, all of these
reasons should be provided in the
notice. Otherwise, the qualified lender
is depriving the borrower of the
opportunity to know the full reason for
the denial.

H. How Are Borrower Rights Applied for
Chronically Delinquent Borrowers?
[§617.7425]

Section 4.14D(c) prohibits a qualified
lender from enforcing acceleration of
the borrower’s repayment schedule
because the borrower did not timely
make one or more principal or interest
payments. This prohibition has resulted
in some borrowers abusing the process
by repeatedly defaulting on loans and
paying the amounts due at the last
minute to avoid foreclosure. We refer to
borrowers who repeatedly default as
chronically delinquent. Two institutions
requested that we modify our rules to

address chronically delinquent
borrowers. Another suggested that our
rules not require a qualified lender to
send out distressed loan notices every
time a chronically delinquent borrower
defaults before foreclosure proceedings
are commenced, so long as borrowers
are given an opportunity to seek
restructuring once during a year or
operating cycle. Finally, a fourth System
institution requested we revise the rules
so that borrowers cannot abuse borrower
rights protections with repeated
delinquencies after bringing accounts
current.

We do not propose in § 617.7425 to
change existing § 614.4514 in this area.
The Act requires notice to be sent to a
borrower 45 days or more before
foreclosure proceedings begin. No
exceptions are provided in the Act for
borrowers who are chronically
delinquent or are believed to have the
funds to pay on time. A qualified lender
is required to send a notice each time a
borrower’s loan is identified as
distressed, notwithstanding previous
restructuring opportunities, as long as
the borrower had been current before
that payment was due.1®

I. When May a Qualified Lender
Foreclose on a Loan Without Providing
Borrower Rights? [§ 617.7425(a)]

Section 4.14A(j) of the Act provides
that a qualified lender may foreclose on
a loan if the lender has reasonable
grounds to believe that the loan
collateral will be destroyed, dissipated,
consumed, concealed, or permanently
removed from the state in which the
collateral is located. Some institutions
are concerned that restructuring notices
must be given prior to starting
foreclosure proceedings initiated due to
a threat to collateral. If a qualified
lender believes that collateral is at risk
of being destroyed, the qualified lender
may proceed with foreclosure without
providing a restructuring notice to the
borrower. The lender should, however,
carefully document the reasons the
collateral is at risk.

We propose moving the language on
this issue in existing § 614.4519(b) to
§617.7425(c).

J. May Borrower Rights Be Waived When
Using State Mediation Programs?
[§617.7430]

The FCC commented that we should
consider authorizing a waiver of
borrower rights when the borrower
pursues available state mediation rights
(including mandatory mediation

15 See the discussion in section E.4. of this
preamble to determine when a previously
restructured loan is current.

situations). The FCC commented that
many borrowers elect to pursue state
mediation over borrower rights, and
those borrowers should be able to elect
mediation over borrower rights through
a waiver. The Act clearly provides for
federal borrower rights and the
borrower’s right to pursue state
mediation. We are proposing no
substantive changes to existing
§614.4521. We propose to redesignate it
at §617.7430 and reword it slightly to
emphasize that state mediation may
proceed concurrently with borrower
rights.

K. Are Borrower Rights Set Aside as a
Result of Arbitration?

The FCC commented that if the lender
and the borrower agree to arbitration,
the arbitrator should be free to reach a
final decision that negates borrower
rights. We encourage qualified lenders
and borrowers to consider alternative
methods for settling disputes, such as
arbitration. However, we do not believe
that borrower rights may be set aside as
a result of the arbitration process. We
believe that Congress could have chosen
arbitration as the means for resolving
disputes between borrowers and
lenders. Because Congress instead
adopted a very specific process for
dealings between borrowers and lenders
in a distressed loan situation, we do not
believe it is appropriate for the
arbitration process to take the place of
borrower rights or for an arbitrator to
have the authority to make a binding
decision that contravenes the Act and
regulations.

L. What Is a Borrower Rights Directive?
[§617.7500 et seq.]

Section 4.14A(i) of the Act authorizes
us to enforce compliance with section
4.14A of the Act by issuing a borrower
rights directive. Directives provide
another supervisory tool to us to take
action when an institution violates the
law. Violations of a directive may result
in civil money penalties or a court order
enforcing the directive. We are
proposing in part 617, subpart F,
regulatory procedures to issue directives
to ensure that a qualified lender fully
complies with the terms of section
4.14A of the Act.

These procedures are similar to our
existing capital directive regulations
found in part 615, subpart M. The
procedures require notice to the
qualified lender of the specific
noncompliance, providing a 30-day
period for the qualified lender to
respond to the notice, evaluation of the
qualified lender’s response, and finally
a decision on whether or not to issue the
directive as proposed or modified.
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M. How Is the Right of First Refusal
Applied? [§ 617.7600 et seq.]

Section 4.36 of the Act provides a
previous owner the right of first refusal
to repurchase property when a System
institution forecloses or a borrower
voluntarily conveys agricultural real
estate because the borrower did not
have the financial resources to avoid
foreclosure.

1. Does the Right of First Refusal Apply
When the System Institution Acquires
Agricultural Real Estate Through a
Bankruptcy Liquidation? [§ 617.7600]

The right of first refusal does apply to
agricultural real estate acquired through
a bankruptcy proceeding. When a
System institution gets relief from the
automatic stay, or the borrower conveys
the property as part of a bankruptcy
plan, the right of first refusal applies
because the System institution gains
possession of the property through
foreclosure or voluntary conveyance.

2. Who Is the Previous Owner?
[§617.7600]

Existing § 614.4522(a)(2) defines a
previous owner as a prior record holder
who was a borrower or whose land was
used as collateral for a loan to a System
borrower. The FCC commented that we
should clarify that a previous owner
does not include a mortgagor or grantor
of an equivalent interest in agricultural
real estate unless such person is also the
borrower. As previously stated, the term
refers to the legal title holder of the
agricultural real estate used as collateral
for the loan. The right of first refusal is
not transferable and belongs only to the
legal title holder. We invite the FCC to
comment further if we have not
adequately responded to the comment.

3. May the Previous Owner Waive the
Right of First Refusal as a Part of a Debt
Settlement?

Borrower rights, which include the
right of first refusal, were enacted by
Congress to address an unequal
bargaining position that exists between
a borrower and a qualified lender. In
most debt settlement situations, the
borrower is in an unequal bargaining
position. Thus, permitting waivers for
this borrower would contradict
Congress’s intent.

4. Must a System Institution Document
Whether the Previous Owner Had the
Financial Resources To Avoid
Foreclosure or Voluntary Conveyance?
[§617.7605]

Whether the borrower had the
financial resources to avoid either
foreclosure or voluntarily conveying the
agricultural real estate is a condition in

the Act that must be met before the right
of first refusal may be offered. We
continue to require each System
institution to document whether the
borrower did or did not have the
financial resources to avoid foreclosure
or voluntary conveyance.

We propose moving existing
§615.4522(b) to §617.7605.

5. May a System Institution Require a
Previous Owner To Pay an Escrow
Deposit When Buying the Property at a
Public Auction? [§617.7620]

If an escrow deposit is an advertised
requirement of the successful bidder in
a public auction, then the previous
owner, as the successful bidder, must
also provide this escrow payment. The
previous owner must be given an equal
opportunity to repurchase the property
in a public auction and should be
subject to the same conditions as any
other successful bidder.

VII. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the System, considered
together with its affiliated associations,
has assets and annual income in excess
of the amounts that would qualify them
as small entities. Therefore, System
institutions are not “small entities” as
defined in the Regulatory Flexibility
Act.

List of Subjects

12 CFR Part 609

Agriculture, Banks, banking,
Electronic commerce, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 614

Agriculture, Banks, banking, Flood
insurance, Foreign trade, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government Securities,
Investments, Rural areas.

12 CFR Part 617

Banks, banking, Criminal referrals,
Criminal transactions, Embezzlement,
Insider abuse, Investigations, Money
laundering, Theft.

For the reasons stated in the
preamble, parts 609, 614, 615, and 617,
chapter VI, title 12 of the Code of
Federal Regulations are proposed to be
amended as follows:

PART 609—ELECTRONIC COMMERCE

1. The authority citation for part 609
continues to read as follows:

Authority: Sec. 5.9 of the Farm Credit Act
(12 U.S.C. 2243); 5 U.S.C. 301; Pub L. 106—
229 (114 Stat. 464).

Subpart A—General Rules

2. Amend § 609.910(c) by revising the
fourth sentence to read as follows:

§609.910 Compliance with the Electronic
Signatures in Global and National
Commerce Act (Public Law 106-229) (E—
SIGN).

* * * * *

(c) * * * Thus, System institutions
cannot use electronic notification to
deliver some notices that must be
provided under part 617, subparts A, D,
E, and G of this chapter. * * *

* * * * *

PART 614—LOAN POLICIES AND
OPERATIONS

3. The authority citation for part 614
continues to read as follows:

Authority: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9,
1.10, 1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13,
2.15, 3.0, 3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28,
4,12, 4.12A, 4.13B, 4.14, 4.14A, 4.14C, 4.14D,
4.14E, 4.18, 4.18A, 4.19, 4.25, 4.26, 4.27,
4.28, 4.36,4.37,5.9,5.10, 5.17, 7.0, 7.2, 7.6,
7.8,7.12, 7.13, 8.0, 8.5 of the Farm Credit Act
(12 U.S.C. 2011, 2013, 2014, 2015, 2017,
2018, 2019, 2071, 2073, 2074, 2075, 2091,
2093, 2094, 2097, 2121, 2122, 2124, 2128,
2129, 2131, 2141, 2149, 2183, 2184, 2201,
2202, 2202a, 2202c¢, 2202d, 2202e, 2206,
2206a, 2207, 2211, 2212, 2213, 2214, 2219a,
2219b, 2243, 2244, 2252, 2279a, 2279a-2,
2279b, 2279c¢-1, 22791, 227911, 2279aa,
2279aa—-5); sec. 413 of Pub. L. 100-233, 101
Stat. 1568, 1639.

Subpart H—Loan Purchases and Sales

§614.4336
4. Remove §614.4336.

[Removed]

Subpart L—Actions on Applications;
Review Credit Decisions

Subpart L [Removed]

5. Remove subpart L, consisting of
§§614.4440 through 614.4444.

Subpart N—Loan Servicing
Requirements; State Agricultural Loan
Mediation Programs; Right of First
Refusal

8§614.4514-614.4522

6. Remove §§614.4514 through
614.4522 in subpart N.

[Removed]
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PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

7. The authority citation for part 615
continues to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,2.5,2.12, 3.1, 3.7, 3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25, 5.9, 5.17, 6.20, 6.26,
8.0, 8.3, 8.4, 8.6, 8.7, 8.8, 8.10, 8.12 of the
Farm Credit Act (12 U.S.C. 2013, 2015, 2018,
2019, 2020, 2073, 2074, 2075, 2076, 2093,
2122, 2128, 2132, 2146, 2154, 2154a, 2160,
2202b, 2211, 2243, 2252, 2278b, 2278b-6,
2279aa, 2279aa-3, 2279aa—4, 2279aa—6,
2279aa—7, 2279aa—8, 2279aa—10, 2279aa—12);
sec. 301(a) of Pub. L. 100-233, 101 Stat. 1568,
1608.

Subpart J—Retirement of Equities

8. Section 615.5280(h) is revised to
read as follows:

§615.5280 Retirement in event of default.
* * * * *

(h) The requirements of this section
may be satisfied by notices given
pursuant to §§617.7405, 614.7410,
617.7420, and 617.7425 of this chapter
that contain the information required by
this section.

9. Amend §615.5290 by revising
paragraphs (a) and (b) to read as follows:

§615.5290 Retirement of capital stock and
participation certificates in event of
restructuring.

(a) If a Farm Credit Bank or
agricultural credit bank forgives and
writes off, under § 617.7415, any of the
principal outstanding on a loan made to
any borrower, where appropriate the
Federal land bank association of which
the borrower is a member and
stockholder shall cancel the same dollar
amount of borrower stock held by the
borrower in respect of the loan, up to
the total amount of such stock, and to
the extent provided for in the bylaws of
the Bank relating to its capitalization,
the Farm Credit Bank or agricultural
credit bank shall retire an equal amount
of stock owned by the Federal land bank
association.

(b) If a production credit association
or merged association forgives and
writes off, under § 617.7415, any of the
principal outstanding on a loan made to
any borrower, the association shall
cancel the same dollar amount of
borrower stock held by the borrower in
respect of the loan, up to the total
amount of such loan.

* * * * *

PART 617—BORROWER RIGHTS

10. The authority citation for part 617
continues to read as follows:

Authority: Secs. 4.13, 5.9, 5.17 of the Farm
Credit Act (12 U.S.C. 2199, 2243, 2252(a)(9)).

Subpart A—General

11. Amend §617.7000 by adding the
following definitions alphabetically to
read as follows:

8617.7000 Definitions.

* * * * *

Adverse credit decision means a

credit decision where a qualified lender:

(1) Decides not to make a loan to an
applicant;

(2) Makes a loan in an amount less
than the applicant requested; or

(3) Denies an application for
restructuring.

Applicant means any person who
completes and executes a loan
application from a qualified lender.

Application for restructuring means a
written request from a borrower to
restructure a distressed loan. The
request must be:

(1) Submitted on the appropriate
forms prescribed by the qualified lender
and accompanied by sufficient financial
information and repayment projections,
where appropriate, as required by the
qualified lender to support a sound
credit decision; or

(2) A borrower’s bankruptcy plan of
reorganization.

Distressed loan means a loan that the
borrower does not have the financial
capacity to pay according to its terms,
as determined by the qualified lender,
and exhibits one or more of the
following characteristics:

(1) The borrower is demonstrating
adverse financial and repayment trends.

(2) The loan is delinquent or past due
under the terms of the loan contract.

(3) One or both of the factors listed in
paragraphs (1) and (2) of this section,
together with inadequate
collateralization, present a high
probability of loss to the qualified

lender.
* * * * *

Foreclosure proceeding means:

(1) A foreclosure or similar legal
proceeding to enforce a lien on
property, whether real or personal, that
secures a noninterest-earning asset or
distressed loan; or

(2) The seizing of and realizing on
non-real property collateral, other than
collateral subject to a statutory lien
arising under title I and II of the Act, to
effect collection of a nonaccrual or
distressed loan.

Independent evaluator means an
individual who is a qualified evaluator
and who satisfies the standards of
§614.4260, subpart F of this chapter,
and the standards set by the qualified

lender for the type of property to be
evaluated. The independent evaluator
may not be an employee or agent of a
qualified lender or have a relationship
with the lender or any of its officers or
directors in contravention of part 612 of
this chapter.

* * * * *

Loan application means a complete
oral or written request for an extension
of credit made in accordance with a
qualified lender’s procedures for the
type of credit requested. An application
is complete when the qualified lender
receives all the information normally
obtained and used in evaluating
applications for credit. This information
may include credit reports, supporting
information for the credit requested, and
reports by governmental agencies or
other persons necessary to guarantee,
insure, or provide security for the credit
or collateral.

* * * * *

Restructure and restructuring of a
loan means a reamortization, renewal,
deferral of principal or interest,
monetary concessions, or the taking of
any other action to modify the terms of,
or forebear on, a loan in any way that
will provide the best opportunity for the
borrower to have a reasonable
probability of retiring debts and
returning to a viable operation.

* * * * *

12. Amend subpart A by adding new
§§617.7005, 617.7010, and 617.7015 to
read as follows:

§617.7005 When may electronic
communications be used in the borrower
rights process?

Qualified lenders may use, with the
parties’ agreement, electronic commerce
(E-commerce) including electronic
communications for borrower rights
disclosures. Part 609 of this chapter
addresses when a qualified lender may
use E-commerce. Consistent with these
rules, a qualified lender should interpret
part 617 broadly to allow electronic
transmissions, communications,
records, and submissions. However,
electronic communications may not be
used for a notice of default, acceleration,
repossession, foreclosure, eviction, or
the right to cure when an applicant’s or
borrower’s primary residence secures
the loan. In these instances, a qualified
lender must use paper disclosures.

§617.7010 May borrower rights be
waived?

(a) A qualified lender may not obtain
a waiver of borrower rights, except as
indicated in paragraph (b) of this
section.

(b) A borrower may waive the
following rights:
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(1) Rights relating to distressed loan
restructuring, credit reviews, and the
right of first refusal when a loan is
guaranteed by the Small Business
Administration.

(2) In connection with a loan sale as
provided in §617.7015.

(c) All waivers must be voluntary and
in writing. The qualified lender must
first clearly explain the rights the
borrower is being asked to waive and
provide a written explanation of such
rights.

§617.7015 What happens to borrower
rights when aloan is sold?

(a) A loan made by a qualified lender
and subsequently sold, in whole or in
part, to another qualified lender is
subject to the borrower rights provisions
of title IV of the Act.

(b) What happens when a qualified
lender sells a loan into the secondary
market?

(1) Except as provided in paragraph
(b)(2) of this section, the borrower rights
provisions of sections 4.14, 4.14A,
4.14B, 4.14C, 4.14D, and 4.36 of the Act
do not apply to a loan made on or after
February 10, 1996, and designated for
sale into a secondary market at the time
the loan was made.

(2) Borrower rights apply to a loan
designated for sale under paragraph
(b)(1) of this section but not sold into a
secondary market during the 180-day
period that begins on the date of
designation. The provisions of
paragraph (b)(1) of this section will
subsequently apply on the date of sale
if the loan is later sold into a secondary
market.

(c) What happens when a qualified
lender sells a loan to a non-qualified
lender?

(1) Except for loans sold to another
qualified lender or designated for sale
into a secondary market, a qualified
lender must comply with one of the
following requirements before selling a
loan or interest in a loan subject to
borrower rights:

(i) The qualified lender and borrower
must agree to include provisions in the
loan contract with the borrower, or a
written modification thereto, that ensure
that the buyer of the loan will be
obligated to provide the borrower the
same rights a qualified lender must
provide; or

(ii) The qualified lender must obtain
from the borrower a signed written
consent to the sale, which clearly states
the borrower waives statutory borrower
rights.

(2) Before the qualified lender obtains
the borrower’s consent to the sale of the
loan and the waiver of borrower rights
under paragraph (c)(1)(ii) of this section,

the qualified lender must disclose in
writing to the borrower:

(i) A complete description of the
statutory rights the borrower will waive;
(ii) Any changes in the loan terms or

conditions that will occur if the
qualified lender does not sell the loan;

(iii) That waiving borrower rights will
not become effective unless the
qualified lender sells the loan; and

(iv) That borrower rights will become
effective again if any qualified lender
repurchases the loan or any interest in
the loan.

(3) The consent to the loan sale and
waiver of borrower rights shall have no
effect until the qualified lender sells the
loan. Borrower rights become effective
again if any qualified lender
repurchases the loan or any interest in
the loan.

(4) A qualified lender may not make
a loan conditioned on the borrower
consenting to the loan’s sale and a
waiver of borrower rights.

13. Amend part 617 by adding new
subparts D, E, F, and G to read as
follows:

Subpart D—Actions on Applications;

Review of Credit Decisions

Sec.

617.7300 When acting on a loan
application, what are the notice
requirements and review rights?

617.7305 What is a CRC and who are the
members?

617.7310 What is the review process of the
CRC?

617.7315 What records must the qualified
lender maintain on behalf of the CRC?

Subpart D—Actions on Applications;
Review of Credit Decisions

§617.7300 When acting on aloan
application, what are the notice
requirements and review rights?

Each qualified lender must make its
decision on a loan application as
quickly as possible. The qualified lender
must provide prompt written notice of
its decision to the applicant. The
qualified lender is required to notify all
primary applicants. If a loan application
has more than one primary applicant,
the qualified lender may send the
original notice to the applicant
designated to receive notices and may
send copies to all other applicants. If the
qualified lender makes an adverse credit
decision on a loan application, the
notice must include:

(a) The specific reasons for the
qualified lender’s decision;

(b) A statement that the applicant may
request a review of the decision;

(c) A statement that a written request
for review must be made within 30 days
after the applicant receives the qualified
lender’s notice; and

(d) A brief explanation of the process
for seeking review of the decision,
including the independent collateral
evaluation review process, whom to
contact for access to information, and
the applicant’s right to appear in person
before the credit review committee
(CRQ).

§617.7305 What is a CRC and who are the
members?

The board of directors of each
qualified lender must establish one or
more CRCs to review adverse credit
decisions made by a qualified lender.
The CRC may only review adverse
credit decisions at the request of the
applicant or borrower. The CRC has the
ultimate decision making authority on
the loan or application under review.
CRC members are selected by the board
of directors of each qualified lender and
must include at least one of the
qualified lender’s farmer-elected board
members. The loan officer involved in
the adverse credit decision being
reviewed may not serve on the CRC
when it reviews that loan.

§617.7310 What is the review process of
the CRC?

(a) How will an applicant or borrower
know when the CRC will consider the
review request? The qualified lender
must inform the applicant or borrower
15 days in advance of the CRC meeting
where the applicant or borrower’s
request will be reviewed.

(b) Who may make a personal
appearance before the CRC? Each
applicant or borrower who has
requested a review may appear in
person before the CRC. The applicant or
borrower may be accompanied by
counsel or other representative when
seeking a reversal of a decision on a
loan or an application for restructuring.

(c) What documents may the CRC
consider? An applicant or borrower may
submit any documents or other
evidence to support the information
contained in the loan or application for
restructuring. The documents should
demonstrate that the application for a
loan or restructuring satisfies the credit
standards of the qualified lender and is
an eligible loan or application for
restructuring. Additionally, the
applicant or borrower is entitled to a
copy of each independent collateral
evaluation used by the qualified lender.

(d) May an applicant obtain a new
collateral evaluation even if collateral
was not a reason for the adverse credit
decision? As part of a CRC review, an
applicant may request an independent
collateral evaluation of the agricultural
real estate securing the loan or being
offered as security, regardless of



5606

Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003 /Proposed Rules

whether collateral was an identified
reason for the adverse credit decision.
The independent collateral evaluation
may be for any interest(s) in the
property securing the loan, except stock
or participation certificates issued by
the qualified lender and held by the
applicant or borrower.

(1) Who may conduct an independent
collateral evaluation? The independent
collateral evaluation must be conducted
by an independent evaluator. The CRC
must provide the applicant or borrower
with a list of three independent
evaluators approved by the qualified
lender within 30 days of the request for
an independent collateral evaluation.
The applicant or borrower must select
and engage the services of an evaluator
from the list. The evaluation must
comply with the collateral evaluation
requirements of part 614, subpart F, of
this chapter. The qualified lender must
provide the applicant or borrower a
copy of part 614, subpart F, for
presentation to the selected
independent evaluator. A copy of part
614, subpart F, signed by the evaluator
is a required exhibit in the subsequent
evaluation report.

(2) When must an applicant or
borrower obtain the independent
collateral evaluation and who pays for
the evaluation? The applicant or
borrower must enter into a contractual
arrangement for evaluation services
within 30 days of receiving the names
of three approved independent
evaluators. The evaluation must be
completed within a reasonable period of
time, taking into consideration any
extenuating circumstance. The
applicant or borrower must pay for the
independent evaluation.

(3) How does the CRC use an
independent collateral evaluation when
making a decision? The CRC will
consider the results of any independent
collateral evaluation before making a
final determination with respect to the
loan or restructuring, except the CRC is
not required to consider a collateral
evaluation that does not conform to the
collateral evaluation standards
described in section 614, subpart F, of
this chapter.

(e) When must the CRC issue a
decision? The CRC shall reach a
decision, and it shall be the final
decision of the qualified lender, not
later than 30 days after the meeting on
the request under review. The CRC must
make every reasonable effort to conduct
reviews and render decisions in as
expeditious a manner as possible. After
making its decision, the committee must
promptly notify the applicant or
borrower in writing of the decision and
the reasons for the decision.

§617.7315 What records must the
qualified lender maintain on behalf of the
CRC?

A qualified lender must maintain a
complete file of all requests for CRC
reviews, including participation in state
mediation programs, the minutes of
each CRC meeting, and the disposition
of each review by the committee.

Subpart E—Distressed Loan Restructuring;
State Agricultural Loan Mediation Programs
Sec.

617.7400 What protections exist for
borrowers who meet all loan obligations?

617.7405 On what policies are loan
restructurings based?

617.7410 When and how does a qualified
lender notify a borrower of the right to
seek loan restructuring?

617.7415 How does a qualified lender
decide to restructure a loan?

617.7420 How will a decision on an
application for restructuring be issued?

617.7425 What type of notice should be
given to a borrower before foreclosure?

617.7430 Are institutions required to
participate in state agricultural loan
mediation programs?

Subpart E—Distressed Loan
Restructuring; State Agricultural Loan
Mediation Programs

§617.7400 What protections exist for
borrowers who meet all loan obligations?

(a) A qualified lender may not
foreclose on a loan because the borrower
failed to post additional collateral when
the borrower has made all accrued
payments of principal, interest, and
penalties on the loan.

(b) A qualified lender may not require
a borrower to reduce the outstanding
principal balance of a loan by any
amount that exceeds the regularly
scheduled principal installment when
due and payable, unless:

(1) The borrower sells or otherwise
disposes of part, or all, of the collateral
without the prior approval of the
qualified lender and the proceeds from
the sale or disposition are not applied
to the loan; or

(2) The parties agree otherwise in a
written agreement.

(c) After a borrower has made all
accrued payments of principal, interest,
and penalties on a loan, the qualified
lender may not enforce acceleration of
the borrower’s repayment schedule due
to the borrower’s untimely payment of
those principal or interest payments.

(d) If a qualified lender places a loan
in noninterest-earning status and this
results in an adverse action being taken
against the borrower, such as revoking
any undisbursed loan commitment, the
lender must document the change of
status and promptly notify the borrower
in writing of the action and the reasons

for taking it. If the borrower was not
delinquent on any principal or interest
payment at the time of such action and
the borrower’s request to have the loan
placed back into accrual status is
denied, the borrower may obtain a
review of the denial before the CRC
pursuant to §617.7310 of this part. The
borrower must request this review
within 30 days after receiving the
lender’s notice.

§617.7405 On what policies are loan
restructurings based?

Loan restructurings must be made in
accordance with the policy adopted by
the supervising bank board of directors
under section 4.14A(g) of the Act.

§617.7410 When and how does a qualified
lender notify a borrower of the right to seek
loan restructuring?

(a) When a qualified lender
determines that a loan is, or has become,
distressed, the lender must provide one
of the following written notices to the
borrower stating that the loan may be
suitable for restructuring.

(1) A notice stating that the loan has
been identified as distressed and that
the borrower has the right to request a
restructure of the loan (non-foreclosure
notice).

(2) A notice that the loan has been
identified as distressed, that the
borrower has the right to request a
restructure of the loan, and that the
alternative to restructuring may be
foreclosure (45-day notice). The
qualified lender must provide this
notice to the borrower no later than 45
days before the qualified lender begins
foreclosure proceedings with respect to
any loan outstanding to the borrower.
This notice must specifically state that
if the loan is restructured and the
borrower does not perform under the
restructuring agreement (as described in
§617.7410(e)), the qualified lender may
initiate foreclosure proceedings without
further notice.

(b) What should each notice include?

(1) A copy of the policy the qualified
lender established governing the
treatment of distressed loans; and

(2) All materials necessary for the
borrower to submit an application for
restructuring.

(c) What notice should a qualified
lender send to a borrower who is a
debtor in a bankruptcy proceeding? The
qualified lender should send a notice
that identifies the loan as distressed and
the statutory right to file an application
for a restructuring. The notice may also
restate the language from the automatic
stay provision to emphasize that the
notice is not intended as an attempt to
collect, assess, or recover a claim.
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(d) Whom should the qualified lender
notify? The qualified lender is required
to notify all primary obligors. If the
obligors identify one party to receive
notices, the qualified lender should
send the original notice to that person
and send copies to the other obligors.
For borrowers in a bankruptcy
proceeding, the qualified lender should
send the notice to the borrower’s
counsel.

(e) When is a qualified lender
required to send another restructure
notice to a borrower whose loan was
previously restructured? A qualified
lender should notify a borrower of the
right to file another application to
restructure the loan only if the borrower
has performed on the previous
restructure agreement. Performance
means by 6 consecutive monthly
payments, 4 consecutive quarterly
payments, 3 consecutive semiannual
payments, or 2 consecutive annual
payments. Notice is also required when
the borrower has not performed and the
qualified lender did not initially send
the borrower the 45-day notice.

(f) Does the borrower have the
opportunity to meet with the qualified
lender after sending the restructure
notice? The qualified lender must
provide any borrower to whom a notice
has been sent with a reasonable
opportunity to meet personally with a
representative of the lender. The
borrower and lender may meet to review
the status of the loan, the financial
condition of the borrower, and the
suitability of the loan for restructuring.
A meeting to discuss a loan that is in a
noninterest-earning status may also
involve developing a plan for
restructuring, if the qualified lender
determines the loan is suitable for
restructuring.

(g) May the qualified lender
voluntarily consider restructuring for a
borrower who did not submit one? A
qualified lender may, in the absence of
an application for restructuring from a
borrower, propose restructuring to an
individual borrower.

§617.7415 How does a qualified lender
decide to restructure a loan?

(a) What criteria does a qualified
lender use to evaluate an application for
restructuring? The qualified lender
should consider the following:

(1) Whether the cost to the lender of
restructuring the loan is equal to or less
than the cost of foreclosure, considering
all relevant criteria. These criteria
include:

(i) The present value of interest and
principal foregone by the lender in
carrying out the application for
restructuring;

(ii) Reasonable and necessary
administrative expenses involved in
working with the borrower to finalize
and implement the application for
restructuring;

(iii) Whether the borrower’s
application for restructuring included a
preliminary restructuring plan and
cashflow analysis, taking into account
income from all sources to be applied to
the debt and all assets to be pledged,
that show a reasonable probability that
orderly debt retirement will occur as a
result of the proposed restructuring; and

(iv) Whether the borrower has
furnished, or is willing to furnish,
complete and current financial
statements in a form acceptable to the
qualified lender.

(2) Whether the borrower is applying
all income over and above necessary
and reasonable living and operating
expenses to the payment of primary
obligations;

(3) Whether the borrower has the
financial capacity and the management
skills to protect the collateral from
diversion, dissipation, or deterioration;

(4) Whether the borrower is capable of
working out existing financial
difficulties, taking into consideration
any prior restructuring of the loan, re-
establishing a viable operation, and
repaying the loan on a rescheduled
basis; and

(5) In the case of a distressed loan that
is not delinquent, whether restructuring
consistent with sound lending practices
may be taken to reasonably ensure that
the loan will not have to be placed into
noninterest-earning status in the future.

(b) What should be included in
determining the cost of foreclosure?

(1) The difference between the
outstanding balance due, as provided by
the loan documents, and the liquidation
value of the loan, taking into
consideration the borrower’s repayment
capacity and the liquidation value of the
collateral used to secure the loan;

(2) The estimated cost of maintaining
a loan classified as a high-risk asset;

(3) The estimated cost of
administrative and legal actions
necessary to foreclose a loan and
dispose of property acquired as the
result of the foreclosure, including
attorneys’ fees and court costs;

(4) The estimated cost of value
changes in collateral used to secure a
loan during the period beginning on the
date of the initiation of an action to
foreclose or liquidate the loan and
ending on the date of the disposition of
the collateral; and

(5) All other costs incurred as the
result of the foreclosure or liquidation of
a loan.

(c) What should the qualified lender
do if the borrower and the qualified
lender cannot agree on the financial
inputs used in the application for
restructuring? If the borrower and
lender are not able to agree on
supportable or realistic financial inputs,
the lender may use benchmarks to
determine the operational input costs
and chattel security values. These
benchmarks may include, but are not
limited to, the borrower’s 5-year
production average; averages in the
county where the farming operation is
located based on data from United
States Department of Agriculture offices,
local colleges or universities, or other
recognized authority; and other such
reasonable sources.

(d) How does the qualified lender
decide whether to restructure or
foreclose? If a qualified lender
determines the potential cost to the
lender of restructuring the loan as
proposed in the application for
restructuring is less than or equal to the
potential cost of foreclosure, the
qualified lender must restructure the
loan. If two or more restructuring
alternatives are available, the qualified
lender must restructure the loan using
the alternative that results in the least
cost to the lender.

(e) What documentation should the
qualified lender retain? In the event that
an application for restructuring is
denied, a qualified lender must
maintain sufficient documentation to
demonstrate compliance with
paragraphs (a), (b), and (c) of this
section, as applicable.

8§617.7420 How will a decision on an
application for restructuring be issued?

(a) When must a qualified lender
make a decision on an application for
restructuring? Each qualified lender
must provide a written decision on an
application for restructuring and
provide this decision to the borrower
within 15 days from the conclusion of
the negotiations used to develop the
application for restructuring.

(b) How does a qualified lender notify
the borrower of the decision? On
reaching a decision on an application
for restructuring, the qualified lender
must provide written notice in any
manner that requires a primary obligor
to acknowledge receipt of the lender’s
decision. In the case of a loan involving
one or more primary obligors, the
original notice may be provided to the
primary obligor identified to receive
such notice, with copies provided by
regular mail to the other obligors.

(c) What notice is required if the
restructuring request is denied? When
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an application for restructuring is
denied, the notice must include:

(1) The reason(s) for the denial and
any critical assumptions and relevant
information on which the reasons are
based, except that any confidential
information shall not be disclosed;

(2) A statement that the borrower may
request a review of the denial;

(3) A statement that any request for
review must be made in writing within
7 days after receiving such notice.

(4) A brief explanation of the process
for seeking review of the denial,
including the appraisal review process
and the right to appear before the CRC,
pursuant to § 617.7310 of this part,
accompanied by counsel or any other
representative, if the borrower so
chooses.

§617.7425 What type of notice should be
given to a borrower before foreclosure?

Not later than 45 days before any
qualified lender begins foreclosure
proceedings, the qualified lender must
notify the borrower in writing that the
loan may be suitable for restructuring.
The notice must inform the borrower
that the qualified lender will review any
suitable loan for possible restructuring
and must include a copy of the policy
and the materials described in
§617.7410(b). The notice must also state
that if the loan is restructured, the
borrower must perform under this
restructured loan agreement. If the
borrower does not perform, the qualified
lender may initiate foreclosure.

(a) Does the notice have to inform the
borrower that foreclosure is possible?
The notice must inform the borrower
that the alternative to restructuring may
be foreclosure. If the notice does not
inform the borrower of potential
foreclosure, then the qualified lender
must send a second notice at least 45
days before foreclosure is initiated.

(b) How are borrowers who are
debtors in a bankruptcy proceeding
notified? A qualified lender must restate
the language from the automatic stay
provision to emphasize that the notice
is not intended to be an attempt to
collect, assess, or recover a claim. The
qualified lender should send the notice
to the borrower’s counsel.

(c) May a qualified lender foreclose on
a loan when there is a restructuring
application on file? No qualified lender
may foreclose or continue any
foreclosure proceeding with respect to a
distressed loan before the lender has
completed consideration of any pending
application for restructuring and CRC
consideration, if applicable. This
section does not prevent a lender from
taking any action necessary to avoid the
dissipation of assets or the destruction,

diversion, or deterioration of collateral
if the lender has reasonable grounds to
believe that such dissipation,
destruction, diversion, or deterioration
may occur.

§617.7430 Are institutions required to
participate in state agricultural loan
mediation programs?

(a) If initiated by a borrower, System
institutions must participate in state
mediation programs certified under
section 501 of the Agricultural Credit
Act of 1987, and present and explore
debt restructuring proposals advanced
in the course of such mediation. If
provided in the certified program,
System institutions may initiate
mediation at any time.

(b) System institutions must cooperate
in good faith with requests for
information or analysis of information
made in the course of mediation under
any loan mediation program.

(c) No System institution may make a
loan secured by a mortgage or lien on
agricultural property to a borrower on
the condition that the borrower waive
any right under the agricultural loan
mediation program of any state.

(d) A state mediation may proceed at
the same time as the loan restructuring
process of § 617.7415 or at any other
appropriate time.

Subpart F—Distressed Loan Restructuring

Directive

Sec.

617.7500 What is a directive used for and
what may it require?

617.7505 How will the qualified lender
know when FCA is considering issuing
a distressed loan restructuring directive?

617.7510 What should the qualified lender
do when it receives notice of a distressed
loan restructuring directive?

617.7515 How does the FCA decide
whether to issue a directive?

617.7520 How does the FCA issue a
directive and when will it be effective?

617.7525SUBJECT<May FCA use other
enforcement actions?

Subpart F—Distressed Loan
Restructuring Directive

§617.7500 What is a directive used for and
what may it require?

(a) A distressed loan restructuring
directive is an order issued to a
qualified lender when FCA has
determined that the lender has violated
section 4.14A of the Act.

(b) A distressed loan restructuring
directive requires the qualified lender to
comply with the specific distressed loan
restructuring requirements in the Act.

(c) A distressed loan restructuring
directive is enforceable in the same
manner and to the same extent as an
effective and outstanding cease and

desist order that has become final. Any
violation of a distressed loan
restructuring directive may result in
FCA assessing civil money penalties or
seeking a court order pursuant to
section 5.31 or 5.32 of the Act.

§617.7505 How will the qualified lender
know when FCA is considering issuing a
distressed loan restructuring directive?

When FCA intends to issue a
distressed loan restructuring directive, it
will notify the qualified lender in
writing. The notice will state:

(a) The reasons FCA intends to issue
a distressed loan restructuring directive;

(b) The proposed contents of the
distressed loan restructuring directive;
and

(c) Any other relevant information.

§617.7510 What should the qualified
lender do when it receives notice of a
distressed loan restructuring directive?

(a) A qualified lender should respond
to the notice by stating why FCA should
not issue a distressed loan restructuring
directive, by proposing changes to the
directive, or by seeking other suitable
relief. The response must include any
information, documentation, or other
relevant evidence that supports the
qualified lender’s position. The
response may include a plan for
achieving compliance with the
distressed loan restructuring
requirements of the Act. The response
must be in writing and delivered to FCA
within 30 days after the date on which
the qualified lender received the notice.
In its discretion, FCA may extend the
time period for good cause. FCA may
shorten the 30-day period with the
consent of the qualified lender or when
FCA determines that providing the full
30 days would result in a borrower not
receiving distressed loan restructuring
rights.

(b) If the qualified lender fails to
respond within 30 days or such other
time period specified by FCA, this
failure shall constitute a waiver of any
objections to the proposed distressed
loan restructuring directive.

§617.7515 How does the FCA decide
whether to issue a directive?

After the closing date of the qualified
lender’s response period, or following
receipt of the qualified lender’s
response, FCA must decide if there is
sufficient information to support the
issuance of a directive or if additional
information is necessary. Once FCA has
received sufficient information, it must
decide whether to issue a directive as
originally proposed or as modified.



Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003 /Proposed Rules

5609

§617.7520 How does the FCA issue a
directive and when will it be effective?

A distressed loan restructuring
directive is effective immediately on
receipt by the qualified lender, or on
such later date as may be specified by
FCA, and shall remain effective and
enforceable until it is stayed, modified,
or terminated by FCA.

§617.7525 May FCA use other
enforcement actions?

FCA may issue a distressed loan
restructuring directive in addition to, or
instead of, any other action allowed by
law, including cease and desist
proceedings, civil money penalties, or
the granting or conditioning of any
application or other requests by the
System institution.

Subpart G—Right of First Refusal

Sec.

617.7600 What are the definitions used in
this subpart?

617.7605 How should System institutions
document whether the borrower had the
financial resources to avoid foreclosure?

617.7610 What should the System
institution do when it decides to sell
acquired agricultural real estate?

617.7615 What should the System
institution do when it decides to lease
acquired agricultural real estate?

617.7620 What should the System
institution do when it decides to sell
acquired agricultural real estate at a
public auction?

617.7625 Whom should the System
institution notify?

617.7630 Does this Federal requirement
affect any state property laws?

Subpart G—Right of First Refusal

§617.7600 What are the definitions used in
this subpart?

In addition to the definitions in
§617.7000, the following definitions
apply to this subpart.

Acquired agricultural real estate or
property means agricultural real estate
acquired by a System institution as a
result of a loan foreclosure or a
voluntary conveyance by a borrower
who, as determined by the institution,
does not have the financial resources to
avoid foreclosure.

Previous owner means:

(1) The prior record owner who was
a borrower from a System institution
and did not have the financial
resources, as determined by the
institution, to avoid foreclosure on
acquired agricultural real estate; or

(2) The prior record owner who is not
a borrower and whose acquired
agricultural real estate was used as
collateral for a loan to a System
borrower.

System institution means a System
institution, except a bank for

cooperatives, that makes loans as
defined in § 617.7000.

§617.7605 How should System
institutions document whether the borrower
had the financial resources to avoid
foreclosure?

The right of first refusal applies only
to borrowers who did not have the
financial resources to avoid foreclosure
or voluntary conveyance. A System
institution must clearly document in its
files whether the borrower had the
resources to avoid foreclosure or
voluntary conveyance.

8§617.7610 What should the System
institution do when it decides to sell
acquired agricultural real estate?

(a) Notify the previous owner,

(1) By certified mail and within 15
days of the System institution’s decision
to sell acquired agricultural real estate,
the institution must notify the previous
owner, of the property’s appraised fair
market value as established by an
accredited appraiser and of the previous
owner’s right to:

(i) Buy the property at the appraised
fair market value, or

(ii) Offer to buy the property at a price
less than the appraised value.

(2) That any offer must be received
within 30 days of receipt of the notice.

(b) Act on an offer to buy the acquired
agricultural real estate at the appraised
value. Within 15 days after the receipt
of the previous owner’s offer to buy the
acquired agricultural real estate at the
appraised value, the System institution
must accept the offer and sell the
property to the previous owner, if the
offer was received within 30 days of the
notice required in paragraph (a)(2) of
this section.

(c) Act on an offer to buy the acquired
agricultural real estate at less than the
appraised value.

(1) The System institution must
consider the offer if it was received
within 30 days of the notice required in
paragraph (a) of this section.

(2) If the System institution accepts
this offer, it must notify the previous
owner of the decision and sell the
acquired agricultural real estate to the
previous owner within 15 days of
receiving the offer to buy the acquired
agricultural real estate at a value less
than the appraised value.

(3) If the System institution rejects
this offer, it must notify the previous
owner of the decision within 15 days of
receiving the offer to buy the acquired
agricultural real estate at a value less
than the appraised value. The previous
owner has 15 days from receipt of the
notice to submit an offer to buy at such
price or under such terms and
conditions. The System institution may

not sell the acquired agricultural real
estate to any other person:

(i) At a price equal to, or less than,
that offered by the previous owner; or

(ii) On different terms or conditions
than those extended to the previous
owner without first notifying the
previous owner by certified mail and
providing an opportunity to buy the
property at such price or under such
terms and conditions.

(d) For purposes of this section,
financing by the System institution is
not a term or condition of the sale of
acquired agricultural real estate. A
System institution is not required to
provide financing to the previous owner
for purchase of acquired agricultural
real estate.

§617.7615 What should the System
institution do when it decides to lease
acquired agricultural real estate?

(a) Notify the previous owner,

(1) Within 15 days of the System
institution’s decision to lease, it must
notify the previous owner, by certified
mail, of the property’s appraised rental
value, as established by an accredited
appraiser, and of the previous owner’s
right to:

(i) Lease the property at a rate
equivalent to the appraised rental value
of the property, or

(ii) To offer to lease the property at
rate that is less than the appraised rental
value of the property.

(2) The notice must inform the
previous owner that any offer must be
received within 15 days of receipt of the
notice.

(b) Act on an offer to lease the
acquired agricultural real estate at a rate
equivalent to the appraised rental value
of the property.

(1) Within 15 days after receipt of
such offer, the System institution may
accept the offer to lease the property at
the appraised rental value and lease the
property to the previous owner, or

(2) Within 15 days after receipt of
such offer, the System institution may
reject the offer to lease the property at
the appraised rental value when the
institution determines that the previous
owner:

(i) Does not have the resources
available to conduct a successful
farming or ranching operation; or

(ii) Cannot meet all the payments,
terms, and conditions of such lease.

(c) Act on an offer to lease the
acquired agricultural real estate at a rate
that is less than the appraised rental
value of the property.

(1) The System institution must
consider the offer to lease the property
at a rate that is less than the appraised
rental value of the property. Notice of
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the decision to accept or reject such
offer must be provided to the previous
owner within 15 days of receipt of the
offer.

(2) If the System institution accepts
the offer to lease the property at less
than the appraised rental value, it must
notify the previous owner and lease the
property to the previous owner.

(3) If the institution rejects the offer,
the System institution must notify the
previous owner of this decision. The
previous owner has 15 days after receipt
of the notice in which to agree to lease
the property at such rate or under such
terms and conditions. The System
institution may not lease the property to
any other person:

(i) At a rate equal to or less than that
offered by the previous owner; or

(ii) On different terms and conditions
than those that were extended to the
previous owner without first informing
the previous owner by certified mail
and providing an opportunity to lease
the property at such rate or under such
terms and conditions.

§617.7620 What should the System
institution do when it decides to sell
acquired agricultural real estate at a public
auction?

System institutions electing to sell or
lease acquired agricultural real estate or
a portion of it through a public auction,
competitive bidding process, or other
similar public offering:

(a) Must notify the previous owner, by
certified mail, of the availability of such
property. The notice must contain the
minimum amount, if any, required to
qualify a bid as acceptable to the
institution and any terms or conditions
to which such sale or lease will be
subject;

(b) If the System institution receives
two or more qualified bids in the same
amount, the bids are the highest
received, and one of the qualified bids
is from the previous owner, the
institution must accept the offer by the
previous owner; and

(c) The System institution must not
discriminate against a previous owner
in these proceedings.

§617.7625 Whom should the System
institution notify?

Each certified mail notice requirement
in this section is fully satisfied by
mailing one certified mail notice to the
last known address of the previous
OWNEr Or OWNErs.

§617.7630 Does this Federal requirement
affect any state property laws?

The rights provided under section
4.36 of the Act and this section do not
affect any right of first refusal under the

law of the state in which the property
is located.

Dated: January 29, 2003.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 03-2506 Filed 2—3-03; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-178-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 747-100, 747SP, and 747SR
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747-100, 747SP,
and 747SR series airplanes. This
proposal would require repetitive
inspections to find fatigue cracking
between the seal ribs of the front spar
web of the wing, and repair of cracked
structure. This proposal also provides
for an optional modification of a certain
area. This action is necessary to find
and fix such fatigue cracking, which
could result in fuel leakage into the area
of the inboard engines, and consequent
increased risk of a fire. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
March 21, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2001-NM—
178—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2001-NM-178-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group, PO
Box 3707, Seattle, Washington 98124—
2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Tamara L. Anderson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Transport Airplane Directorate,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6421; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2001-NM-178-AD.”
The postcard will be date stamped and
returned to the commenter.
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Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2001-NM-178-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received a report
indicating that an operator found a 24-
inch crack in the front spar web of the
right wing between front spar station
inboard (FSSI) 637 through 662 on a
Boeing Model 747-100 series airplane
having accumulated 14,830 total flight
cycles and 85,116 total flight hours.
Metallurgical analysis of the cracked
section of the web revealed three cracks
originating from a hole common to a rib
post located on the front spar at FSSI
656 (wing station 642). The cracks were
initiated by fatigue at the hole and were
spread by fatigue for a short distance;
then the cracks separated by a
combination of fatigue and ductile
separation. The cracks resulted in a fuel
leak which was found after post-flight
inspection revealed fire damage to the
exhaust sleeve of the inboard engine
turbine. Another operator reported
finding a crack in the web at
approximately FSSI 694, just outboard
of a web section recently replaced per
AD 99-10-09, amendment 39-11162 (64
FR 25194, June 15, 1999). Such fatigue
cracking, if not found and fixed, could
result in fuel leakage into the area of the
inboard engines and consequent
increased risk of a fire.

Related Rulemaking

This AD is related to the following
rulemaking actions, which require the
actions in the related service bulletins
specified in Boeing Special Attention
Service Bulletin 747—-57-2313, Revision
1, including Appendices A and B, dated
February 21, 2002:

» AD 95-10-16, amendment 39-9233
(60 FR 27008, June 21, 1995). That AD
references Boeing Alert Service Bulletin
747-54A2159, dated November 3, 1994,
as the appropriate source of service
information for accomplishment of the
modification of the nacelle strut and
wing structure. That AD is applicable to
certain Boeing Model 747 series
airplanes equipped with Pratt &
Whitney Model JT9D series engines
(excluding Model JT9D-70 engines).
The AD requires modification of the
nacelle strut and wing structure,
inspections and checks to detect
discrepancies, and correction of
discrepancies. The modification
specified in the AD also constitutes
terminating action for the repetitive

inspections required by certain other
ADs, including AD 98-15-21,
amendment 39-10672 (63 FR 39487,
July 23, 1998), which references Boeing
Service Bulletin 747-57A2266 as the
appropriate source of service
information for accomplishment of the
specified actions; and AD 90-17-18,
amendment 39-6702 (55 FR 33279,
August 15, 1990), which references
Boeing Service Bulletin 747-57A2259 as
the appropriate source of service
information for accomplishment of the
specified actions.

+ AD 99-10-09, amendment 39—
11162. That AD references Boeing
Service Bulletin 747-57A2303, Revision
1, dated September 25, 1997, as the
appropriate source of service
information for accomplishment of the
actions specified. That AD is applicable
to certain Boeing Model 747-100, —200,
and 747-SP series airplanes and
military type E-4B airplanes, and
requires repetitive inspections to detect
cracking of the wing front spar web, and
repair of cracked structure. That AD also
provides for optional terminating action
for the repetitive inspections.

Explanation of Relevant Service
Information

We have reviewed and approved
Boeing Special Attention Service
Bulletin 747-57-2313, Revision 1,
including Appendices A and B, dated
February 21, 2002. The service bulletin
describes procedures for repetitive
inspections to find fatigue cracking of
the front spar web of the wing, and
repair of cracked structure, as follows:

 For airplanes on which the optional
modification specified in AD 99-10-09
has not been done, the affected area is
divided into two zones (A and B). Zone
A is the area previously modified per
the requirements specified in AD 95—
10-16 for the wing front spar; and Zone
B is the remaining area between FSSI
628 and 711.

* For airplanes on which the optional
modification specified in AD 99-10-09
has been done, the affected area is
divided into three zones (A, B, and C).
Zone A is the area previously modified
per the requirements specified in AD
95-10-16 for the wing front spar, and is
not affected by the requirements
specified in AD 99-10-09; Zone C is the
area affected by AD 99-10-09; and Zone
B is the remaining area between FSSI
628 and 711.

 The inspection specified in Part 1 of
the service bulletin is for Zone A, B, or
C, as applicable. If no cracking is found,
the inspections are repeated at the
intervals specified in Figure 1 of the
service bulletin. If cracking is found, the
inspections are also repeated at the

intervals specified in Figure 1 after the
cracking is repaired.

* The modification specified in Part 2
of the service bulletin is for Zone B
only. The modification includes
removing the existing fasteners of the
web to chord, web to rib post, and web
to stiffener; straightening the holes; and
doing an open-hole rotating probe high
frequency eddy current inspection for
cracking in the web. If no cracking is
found, the service bulletin directs
oversizing the holes and installing
tension type fasteners in the holes; if
any cracking is found, the service
bulletin specifies contacting the
manufacturer for repair instructions.

The service bulletin recommends
prior or concurrent accomplishment of
Boeing Service Bulletins 747-57A2259,
747-57A2266, and 747-54A2159. Those
service bulletins are referenced in the
related rulemaking described
previously.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described above, except as discussed
below.

Difference Between Service Information
and Proposed Rule

Although the service bulletin
specifies that the manufacturer may be
contacted for disposition of certain
repair conditions, this proposal would
require the repair of those conditions to
be done per a method approved by the
FAA, or per data meeting the type
certification basis of the airplane
approved by a Boeing Company
Designated Engineering Representative
who has been authorized by the FAA to
make such findings.

Cost Impact

There are approximately 109
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
59 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 25 work
hours per airplane to accomplish the
proposed inspections, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $88,500, or $1,500 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
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action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Should an operator elect to do the
optional modification of Zone B, it
would take approximately 480 work
hours to accomplish at an average labor
rate of $60 per work hour. Parts cost
would be approximately $16,652. Based
on these figures, the cost impact of the
proposed modification is estimated to
be $45,452 per airplane.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

BOEING: Docket 2001-NM-178-AD.

Applicability: Model 747-100, 747SP, and
7478SR series airplanes, as listed in Boeing
Special Attention Service Bulletin 747-57—
2313, Revision 1, including Appendices A
and B, dated February 21, 2002; certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix fatigue cracking between
the seal ribs of the front spar web of the wing,
which could result in fuel leakage into the
area of the inboard engines, and consequent
increased risk of a fire; accomplish the
following:

Compliance Times

(a) Where the compliance times in the
service bulletin specify a compliance time
interval calculated ““after the release of this
service bulletin,” this AD requires
compliance within the interval specified in
the service bulletin “after the effective date
of this AD.” In addition, where the
compliance time for the initial inspection in
Tables 1 through 3 of Figure 1 of the service
bulletin specifies “flight hours,” this AD
requires a compliance time of “total flight
hours.”

Initial and Repetitive Inspections

(b) Do detailed, high frequency eddy
current and ultrasonic inspections to find
cracking of the front spar web of the wing as
specified in paragraphs (b)(1) and (b)(2) of
this AD, per the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747-57—-2313, Revision 1,
including Appendices A and B, dated
February 21, 2002.

(1) Do the applicable initial or post-
modification inspection at the times
specified for the inspections in Tables 1
through 3 of Figure 1 of the Accomplishment
Instructions or Appendix A of the service
bulletin.

(2) After doing the applicable initial or
post-modification inspection specified in
paragraph (b)(1) of this AD: Repeat that
inspection within the applicable intervals
specified in Tables 1 through 3 of Figure 1
of the Accomplishment Instructions or
Appendix A of the service bulletin.

Repair

(c) If any cracking is found during any
inspection required by this AD: Before
further flight, repair per a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA; or per data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Optional Modification

(d) Accomplishment of the modification of
Zone B per Part 2 of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747-57-2313, Revision 1,
including Appendices A and B, dated
February 21, 2002, would extend the
threshold recommended in Tables 1 through
3 of Figure 1 of the Accomplishment
Instructions or Appendix A of the service
bulletin for the repetitive inspections of Zone
B, to the new threshold specified in Tables
1 through 3 of Figure 1 of the service
bulletin.

Previously Accomplished Inspections and
Modifications

(e) Inspections and modifications done
before the effective date of this AD per
Boeing Special Attention Service Bulletin
747-57-2313, including Appendices A and
B, dated April 19, 2001, are considered
acceptable for compliance with the
applicable actions specified in this AD.

Note 2: Boeing Special Attention Service
Bulletin 747-57-2313, Revision 1, including
Appendices A and B, dated February 21,
2002, recommends prior or concurrent
accomplishment of Boeing Service Bulletins
747-57A2259; 747-57A2266; and 747—
54A2159. The modifications in those service
bulletins are required by AD 95-10-16,
amendment 39-9233.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permit

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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Issued in Renton, Washington, on January
29, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—2495 Filed 2—3-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AWA-2]

RIN 2120-AA66

Proposed Modification of the Tampa
Class B Airspace Area; FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws a
notice of proposed rulemaking (NPRM)
published in the Federal Register on
November 18, 1998. In that action, the
FAA proposed to modify the Tampa, FL,
Class B airspace area by renaming two
existing subareas, configure the
boundaries of three subareas, and create
an additional subarea. However, the
conditions that prompted the
development of the proposal did not
fully materialize. Therefore, the FAA
has determined that withdrawal of the
proposed rule is warranted in order to
best serve aviation safety and the
efficient management of aircraft
operations in the Tampa terminal area.
DATES: This withdrawal is made as of
February 4, 2003.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

Background

The basis for the proposed
modification of the Tampa Class B
airspace area was a 1991
recommendation by the Defense Base
Realignment and Closure Commission
that MacDill Air Force Base (AFB) be
closed and the 56th Tactical Fighter
Wing located there be deactivated. That
action prompted the FAA to conduct a
staff study of the Tampa terminal area
to determine if any modifications to the
Tampa Class B airspace area were
warranted. The staff study resulted in a
recommendation to raise the floor of
Class B airspace over Tampa Bay south

of MacDill AFB to the boundary of
Sarasota-Brandenton Class C airspace
area from the current 1,200 feet mean
sea level (MSL) to 3,000 feet MSL. The
airspace floor in that area was
established at 1,200 feet MSL in 1990 as
an additional safety measure between
civil aircraft operating in the vicinity of
Tampa International Airport and the F—
16 fighter aircraft based at MacDill AFB.

In 1995, however, the Commission
amended its findings and recommended
that MacDill AFB remain open and
continue to host an active flying
mission. The F-16 unit, formerly
assigned to the base, was replaced by an
air refueling wing comprised of KG-135
heavy jet aircraft.

The decision that MacDill AFB would
remain open with a continuing flying
mission was acknowledged in the
NPRM. The FAA elected to proceed
with the proposal to modify the Class B
airspace area because it was anticipated
that the termination of the fighter
mission would lead to fewer operations
at MacDill AFB, as well as less high-
speed, low-altitude military aircraft
operations over Tampa Bay.

It is with this in mind that, on
November 18, 1998, the FAA published
an NPRM in the Federal Register (63 FR
64016) proposing to amend 14 CFR part
71 to modify the Tampa, Florida Class
B airspace area. Interested parties were
invited to participate in the rulemaking
process by submitting written data,
views, or arguments regarding the
proposal.

The FAA received a total of nine
comments on the proposal. The Aircraft
Owners and Pilots Association (AOPA)
wrote in support of the proposal stating
that the elimination of Class B airspace
below 3,000 feet MSL as proposed
would result in more efficient use of the
airspace by segments of the general
aviation community. The United States
Air Force (USAF) submitted two
comments opposing the proposal. The
USAF was concerned that the proposal
to raise the floor of Class B airspace
area, from 1,200 feet MSL to 3,000 feet
MSL, south of MacDill AFB would pose
a hazard to flight operations in the area.
Another commenter also opposed the
proposal stating that the existing 1,200-
foot floor is necessary based on the
amount of aircraft operations in the
area, the number of airports located
within a few miles of each other, and
weather conditions over Tampa Bay that
reduce long-range visibility much of the
time. Five other commenters supported
the proposal stating that the changes
would benefit general aviation.

As a result of the NPRM, however,
questions arose regarding the impacts of
the change on the efficiency and safety

of operations in the Tampa terminal
area if the floor of Class B airspace area
was raised from the current 1,200 feet
MSL to 3,000 feet MSL, as proposed.
These concerns were based on the fact
that MacDill AFB did not close and that
the airspace over Tampa Bay
encompasses high density traffic
operating to and from six airports in the
vicinity.

Airspace Study

In January 2002, the FAA conducted
a thorough review of the proposed
Tampa, FL, Class B airspace area
modifications to better evaluate these
concerns. The review included an
analysis of traffic flows within the
Tampa Approach Control airspace, with
special emphasis given to that segment
of Class B airspace from MacDill AFB
south to the boundary of the Sarasota-
Bradenton Class C airspace area. In its
review, the FAA considered the
following information: MacDill AFB
remains open and hosts a variety of
aircraft operations including KC-135
heavy jets, aviation elements of the
National Oceanic and Atmospheric
Administration and the Department of
Agriculture, and routine transient
aircraft. In addition, fighter aircraft from
other locations frequently deploy to,
and operate from, MacDill AFB to
conduct training in the nearby off-shore
and over-land military special use
airspace areas. The MacDill AFB aircraft
operations count for the year 2001
totaled more than 30,000 operations,
contributing to the overall complexity of
airspace in the Tampa terminal area.

The Tampa Class B airspace area was
configured to provide Class B airspace
protection for air carrier aircraft serving
the Tampa International Airport (the
primary airport) and to enhance the
management of air traffic operations in
this high-density terminal area. Air
traffic control makes extensive use of
the Class B airspace segment over
Tampa Bay to ensure the safe and
efficient management of aircraft
operations in the terminal area. Raising
the floor of Class B airspace to 3,000 feet
MSL, as proposed, would place a
significant portion of traffic in the
Tampa terminal area outside of Class B
airspace during critical phases of flight.
For example, arrivals to Runways 36L/
36R at Tampa International Airport are
descended to 2,600 feet MSL to be at the
approach intercept altitude. This
altitude is 1,000 feet above the approach
intercept altitude of 1,600 feet MSL
used for Runway 04 at MacDill AFB.
This altitude difference provides the
required instrument flight rules
separation between Tampa and MacDill
arrivals. Aircraft departing Runway 22
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at MacDill AFB are initially stopped at
1,600 feet MSL, southbound, in order to
provide separation from Tampa arrivals
and departures. When multiple aircraft
are being vectored in the radar pattern
for Runway 04 at MacDill AFB, the
pattern often extends to the southwest
of MacDill AFB as far as the Skyway
Bridge and beyond.

In addition to the Tampa International
Airport and MacDill AFB operations
described above, the same general
airspace is used by other aircraft
descending into, or departing from, the
Albert Whitted (SPG), St. Petersburg-
Clearwater International (PIE), Peter O.
Knight (TPF), and Sarasota-Bradenton
International (SRQ) Airports. Arrivals to
these airports are normally descended to
2,000 feet MSL to intercept the
approach. The final approach paths for
these airports lie within 10 nautical
miles of each other.

The airspace segment from MacDill
AFB southward to the Sarasota-
Bradenton Class C airspace boundary
contains a high volume of aircraft
operations and a widely varied mix of
instrument flight rules and visual flight
rules aircraft operations.

Decision

Based on this latest study, the FAA
has concluded that the current
configuration of the Tampa Class B
airspace area best provides for the safety
and efficiency of operations within the
Tampa terminal area.

In light of these considerations, the
FAA has reexamined the proposed
modification of the Tampa Class B
airspace area and has decided to
withdraw the proposal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Withdrawal

In consideration of the foregoing, the
Notice of Proposed Rulemaking,
Airspace Docket No. 97-AWA-2, as
published in the Federal Register on
November 18, 1998 (63 FR 64016), is
hereby withdrawn.

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in Washington, DC, on January 29,
2003.
Reginald C. Matthews,
Manager, Airspace and Rules Division.
[FR Doc. 03-2526 Filed 2—3—-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD14-03-001]
RIN 2115-AA97

Security Zones; Oahu, Maui, Hawaii,
and Kauai, HI

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish permanent security zones in
designated waters adjacent to the
islands of Oahu, Maui, Hawaii, and
Kauai, HI. These security zones and a
related amendment to regulations for
anchorage grounds in Mamala Bay are
necessary to protect personnel, vessels,
and facilities from acts of sabotage or
other subversive acts, accidents, or other
causes of a similar nature during
operations and will extend from the
surface of the water to the ocean floor.
Entry into the proposed zones would be
prohibited unless authorized by the
Coast Guard Captain of the Port
Honolulu, HI.

DATES: Comments and related material
must reach the Coast Guard on or before
April 7, 2003.

ADDRESSES: You may mail comments
and related material to Commanding
Officer, U.S. Coast Guard Marine Safety
Office Honolulu, 433 Ala Moana Blvd.,
Honolulu, Hawaii 96813. Marine Safety
Office Honolulu maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at Marine Safety Office
Honolulu between 7 a.m. and 3:30 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG E. G. Cantwell, U.S. Coast Guard
Marine Safety Office Honolulu, Hawaii
at (808) 522—8260.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD14-03-001),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound

format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know your submission reached us,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

To provide additional notice, we will
place a notice of our proposed rule in
the local notice to mariners. You may
request a copy of this notice via
facsimile by calling (808) 522—-8260.

In our final rule, we will include a
concise general statement of comments
received and identify any changes from
the proposed rule based on the
comments. If, as we expect, we will
make the final rule effective in less than
30 days after publication in the Federal
Register, we will explain our good cause
for doing so as required by 5 U.S.C.
553(d)(3).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Marine
Safety Office Honolulu at the address
under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a separate notice in the
Federal Register.

Background and Purpose

Terrorist attacks in New York City,
New York and on the Pentagon Building
in Arlington, Virginia, on September 11,
2001, have called for the
implementation of additional measures
to protect national security. National
security and intelligence officials warn
that future terrorist attacks against
civilian targets may be anticipated. This
proposed rule is similar to a temporary
rule published October 30, 2002,
creating security zones in these areas
until April 19, 2003.

Discussion of Proposed Rule

The Coast Guard proposes designated
security zones in the waters adjacent to
the islands of Oahu, Maui, Hawaii, and
Kauai, HI. These security zones are
necessary to protect personnel, vessels,
and facilities from acts of sabotage or
other subversive acts, accidents, or other
causes of a similar nature during
operations. In addition to creating
security zones, this proposed rule
would also amend an anchorage
grounds regulation by adding the
requirement that permission of the
Captain of the Port be obtained before
entering anchorage grounds in Mamala
Bay.
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These proposed security zones extend
from the surface of the water to the
ocean floor.

Entry into these zones is prohibited
unless authorized by the Coast Guard
Captain of the Port Honolulu, HI.
Representatives of the Captain of the
Port Honolulu will enforce these
security zones. The Captain of the Port
may be assisted by other federal or state
agencies. Periodically, by Broadcast
Notice to Mariners, the Coast Guard will
announce the existence or status of the
security zones in this proposed rule.

These proposed security zones are
intended to provide for the safety and
security of the public, maritime
commerce, and transportation, by
creating security zones in designated
harbors, anchorages, facilities, and
adjacent navigable waters of the United
States.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT) (44
FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this proposed rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This expectation is
based on the fact that vessels will be
able to freely transit the areas outside of
any security zones. In addition, the
COTP can allow vessels to transit the
security zones on a case-by-case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. No small business impacts are
anticipated due to the small size of the
zones.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Because we did not anticipate any
small business impacts, we did not offer
assistance to small entities in
understanding the rule.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,

Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
We invite your comments on how this
proposed rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard proposes to
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amend 33 CFR parts 110 and 165 as
follows:

PART 110—ANCHORAGE
REGULATIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, 2071; 49 CFR 1.46 and 33
CFR 1.05-1(g).

2.In §110.235 add a new paragraph
(c) to read as follows:

§110.235 Pacific Ocean (Mamala Bay),
Honolulu Harbor, Hawaii (Datus: NAD 83)

* * * * *

(c) Before entering into the anchorage
grounds in this section you must first
obtain permission from the Captain of
the Port Honolulu.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

4. Anew §165.1407 is added to read
as follows:

§165.1407 Security Zones; Oahu, Maui,
Hawaii, and Kauai, HI

(a) Location. The following areas,
from the surface of the water to the
ocean floor, are security zones:

(1) All waters of Honolulu Harbor and
entrance channel, Keehi Lagoon, and
General Anchorages A, B, C, and D as
defined in 33 CFR 110.235 that are
shoreward of the following coordinates:
The shoreline at 21°-17.68'N/157°—
52.0'W; thence due south to 21°-16.0'N/
157-52.0'W, thence due west to 21°—
16.0'N/157°-55.58'W, thence due north
to Honolulu International Airport Reef
Runway at 21°-18.25'N/157°-55.58'W.

(2) The waters around the Tesoro
Single Point and the Chevron
Conventional Buoy Moorings beginning
at 21°-16.43'N/158°-6.03'W thence
northeast to 21°-17.35'N/158°-3.95'W
thence southeast to 21°-16.47'N/158°—
3.5'W thence southwest to 12°-15.53'N/
158°-5.56'W thence north to the
beginning point.

(3) The Kahului Harbor and Entrance
Channel, Maui, HI consisting of all
waters shoreward of the COLREGS
DEMARCATION line. (See 33 CFR
80.1460).

(4) All waters within the Nawiliwili
Harbor, Kauai, HI shoreward of the
COLREGS DEMARCATION line (See 33
CFR 80.1450).

(5) All waters of Port Allen Harbor,
Kauai, HI shoreward of the COLREGS

DEMARCATION line (See 33 CFR
80.1440).

(6) The waters within a 100-yard
radius centered on each cruise ship in
Hilo Harbor, Hawaii, HI and Entrance
Channel shoreward of the COLREGS
DEMARCATION (See 33 CFR 80.1480).
This is a moving security zone when the
cruise ship is in transit and becomes a
fixed zone when the cruise ship is
anchored or moored.

(7) The waters extending out 500
yards in all directions from cruise ships
anchored or position keeping within 3
miles of:

(i) Lahaina Harbor, Maui, between
Makila Point and Puunoa Pont.

(i1) Kailua-Kona Harbor, Hawaii,
between Keahulolu Point and Puapuaa
Point.

(8) All waters contained within the
Barbers Point Harbor, Oahu, enclosed by
a line drawn between Harbor Entrance
Channel Light 6 and the jetty point day
beacon at 21°-19.5'N/158°-07.3'W.

(b) Designated Representative: A
designated representative of the Captain
of the Port is any Coast Guard
commissioned officer, warrant or petty
officer that has been authorized by the
Captain of the Port Honolulu to act on
his behalf.

(c) Cruise ship: For the purposes of
this section, the term “cruise ship” is
defined as a passenger vessel over 100
gross tons, carrying more than 12
passengers for hire, making a voyage
lasting more than 24 hours, any part of
which is on the high seas, and for which
passengers are embarked or
disembarked in the United States or its
territories. A ““voyage” in this section
means the cruise ship’s entire course of
travel, from the first port at which the
cruise ship embarks passengers until its
return to that port or another port where
the majority of passengers are
disembarked and terminate their
voyage.

(d) Regulations. (1) In accordance
with § 165.33, entry into these zones is
prohibited unless authorized by the
Coast Guard Captain of the Port,
Honolulu or his designated
representatives. Section 165.33 also
contains other general requirements.

(2) The existence or status of the
security zones in this section will be
announced periodically by Broadcast
Notice to Mariners.

(3) Persons desiring to transit the
areas of the security zones may contact
the Captain of the Port at command
center telephone number (808) 541—
2477 or on VHF channel 16 (156.8 Mhz)
to seek permission to transit the area. If
permission is granted, all persons and
vessels shall comply with the

instructions of the Captain of the Port or
his designated representatives.
Authority: In addition to 33 U.S.C. 1231,
the authority for this section includes 33
U.S.C. 1226.
Dated: January 17, 2003.
G.A. Wiltshire,

Captain, U.S. Coast Guard, Commander,
Fourteenth Coast Guard District (Acting).

[FR Doc. 03—-2523 Filed 2—3-03; 8:45 am|
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-151; MB Docket No. 02-263; RM—
10498, RM—-10606]

Radio Broadcasting Services; Eagar
and Safford, AZ

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule; dismissal.

SUMMARY: This document dismisses the
petition for rule making filed by Graham
County FM Associates, requesting the
allotment of Channel 246C3 to Safford,
Arizona, as that community’s second
local aural transmission service. No
expression of interest was filed
requesting the allotment of Channel
246C3 at Safford, Arizona. It is
Commission’s policy to refrain from
making a new allotment to a community
absent an expression of interest. A
counterproposal was filed by Eagar
Broadcasting proposing the allotment of
Channel 246C at Eagar, Arizona, as that
community’s first local aural
transmission service. On December 30,
2002, Eagar Broadcasting filed a Request
for Approval of Withdrawal for its
counterproposal filed in this
proceeding. This document grants the
Request for Approval of Withdrawal and
dismisses the counterproposal filed by
Eagar Broadcasting proposing the
allotment of Channel 246C at Eagar,
Arizona, as that community’s first local
aural transmission service.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket Nos. 02—-263,
adopted January 15, 2003, and released
January 21, 2003. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
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Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, telephone 202—863-2893,
facsimile 202—-863-2898, or via e-mail
qualexint@aol.com.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—2474 Filed 2—3—-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-142; MB Docket No. 02—-330, RM—
10588]

Radio Broadcasting Services; Jasper,
AR

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: The Audio Division dismisses
a petition for rule making filed by JEM
Broadcasting Company, Inc., requesting
the allotment of Channel 245A to Jasper,
Arkansas, as that community’s first local
aural transmission service. See 67 FR
69703, November 19, 2002. JEM
Broadcasting Company, Inc, or no other
party, filed comments in support of the
allotment of Channel 245A to Jasper,
Arkansas. It is the Commission’s policy
to refrain from making a new allotment
to a community absent an expression of
interest.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-330,
adopted January 15, 2003, and released
January 17, 2003. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, telephone 202-863-2893,
facsimile 202—-863-2898, or via e-mail
qualexint@aol.com.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—2475 Filed 2—3-03; 8:45 am|]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Resource Advisory
Committee Meeting

AGENCY: Crook County Resource
Advisory Committee, Sundance,
Wyoming, USDA, Forest Service.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act

(Public Law 92—463) and under the
Secure Rural Schools and Community
Self-Determination Act of 2000 (Public
Law 106—393) the Black Hills National
Forests’ Crook County Resource
Advisory Committee will meet Tuesday
February 18, 2003 in Sundance,
Wyoming for a business meeting. The
meeting is open to the public.

SUPPLEMENTARY INFORMATION: The
business meeting on February 18, begins
at 6:30 PM, at US Forest Service,
Bearlodge Ranger District Office, 121
South 21st Street, Sundance, Wyoming.
Agenda topics will include reviewing
NEPA requirements and project
proposals. A public forum will begin at
8:30 PM (MT).

FOR FURTHER INFORMATION CONTACT:
Steve Kozel, Bearlodge District Ranger
and Designated Federal Office, at (307)
283-1361.

Dated: January 28, 2003.
Steve Kozel,
Bearlodge District Ranger.
[FR Doc. 03—-2631 Filed 2—3-03; 8:45 am|]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.
ACTION: To give all interested parties an
opportunity to comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD DECEMBER 20, 2002—JANUARY 22, 2003

: Date petition
Firm name Address accepted Product

Mauston Tool Corporation ............. 1015 Parker Drive, Mauston, WI 12/20/02 | Injection molds for plastics.
53948.

Nu-Way Industries, Inc. .................. 555 Howard Avenue, Des Plaines, 12/20/02 | Outdoor metal enclosures used to house cellular
I 60018. telecommunications equipment.

ChipBlaster, INC. .....cccccovvveiiieeens P. O. Box 1057, Meadville, PA 01/02/03 | High pressure coolant machinery.
16335.

Dan River, INC. .....cccccocveeiiiieeeinn, P. O. Box 261, Danville, VA 01/08/03 | Fabric for the apparel, home fashion and automobile
24543. industries.

Fielding Manufacturing ................... 780 Wellington Avenue, Cranston, 01/08/03 | Miniature zinc die castings, and plastic injection
RI 02910. molded parts.

Moldmaster Engineering, Inc. ........ 187 Newell Street, Pittsburgh, MA 01/15/03 | Injection molds for plastic and plastic parts.
01202.

Harbor Furniture Manufacturing, | 27418 Highway 98E, Elberta, AL 01/15/03 | Table tops for institutional and restaurant furniture.

Inc, dba Table Topics. 36530.

Lisa Marie, INC. ....coeevviieeniiiieeien P. O. Box 48001, Chignik, AK 01/21/03 | Salmon.
99548.

Wainwright Industries, Inc. ............. 17 Cermak Boulevard, St. Peters, 01/21/03 | Metal stampings, fixtures for tools and custom ma-
MO 63376. chining.

Bethel Furniture Stock, Inc. ........... 515 West Bethel Road ................... 01/22/03 | Wooden furniture parts-seats, panels, etc.

The petitions were submitted
pursuant to section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning

firm. Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Trade Adjustment Assistance, Room
7315, Economic Development
Administration, U.S. Department of
Commerce, Washington, D.C. 20230, no
later than the close of business of the
tenth calendar day following the
publication of this notice.

The Catalog of Federal Domestic
Assistance official program number and

title of the program under which these
petitions are submitted is 11.313, Trade
Adjustment Assistance.

Dated: January 27, 2003.
Anthony J. Meyer,

Coordinator, Trade Adjustment and
Technical Assistance.

[FR Doc. 03—2486 Filed 2—3-03; 8:45 am|]
BILLING CODE 3510-24-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-827]

Certain Cased Pencils From the
People’s Republic of China: Initiation
of Antidumping New Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Initiation of
Antidumping New Shipper Review.

SUMMARY: The Department of Commerce
(the Department) has received a request
from Beijing Dixon Ticonderoga
Stationery Company, Ltd. (Beijing
Dixon) to conduct a new shipper review
of the antidumping duty order on
certain cased pencils from the People’s
Republic of China (PRC). In accordance
with 19 CFR 351.214(d) of the
Department’s regulations, we are
initiating this new shipper review.
EFFECTIVE DATE: February 4, 2003.

FOR FURTHER INFORMATION CONTACT:
Crystal Scherr Crittenden or Howard
Smith, AD/CVD Enforcement, Office 4,
Group II, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, DC 20230; telephone: (202)
482—-0989 or (202) 482-5193
respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 30, 2002 the
Department received a request, in
accordance with section 751(a)(2)(B) of
the Tariff Act of 1930, as amended (the
Act), and 19 CFR 351.214(c), for a new
shipper review of the antidumping duty

order on certain cased pencils (cased
pencils) from the PRC.

Pursuant to 19 CFR 351.214(b)(2)(i)
and 19 CFR 351.214(b)(2)(iii)(A), Beijing
Dixon’s December 30, 2002 request for
review certified that it did not export
the subject merchandise to the United
States during the period of investigation
(POI) and that, since the initiation of the
cased pencils investigation, it has never
been affiliated with any exporter or
producer which did export subject
merchandise to the United States during
the POL Pursuant to 19 CFR
351.214(b)(2)(iii)(B), Beijing Dixon’s
request certified that its export activities
are not controlled by the central
government of the PRC.

In addition, pursuant to 19 CFR
351.214(b)(2)(iv), Beijing Dixon’s
request contained documentation
establishing : the date on which the
subject merchandise first entered the
United States; the volume of that and
other shipments; and, the date of the
first sale to an unaffiliated customer in
the United States.

It is the Department’s usual practice
in cases involving non-market
economies to require that a company
seeking to establish eligibility for an
antidumping duty rate separate from the
country-wide rate provide de jure and
de facto evidence of an absence of
government control over the company’s
export activities. See Certain Preserved
Mushrooms from the People’s Republic
of China: Initiation of New Shipper
Antidumping Duty Review, 65 FR 17257
(March 31, 2000). Accordingly, we will
issue a separate-rates questionnaire to
the above-named respondent. If the
respondent provides sufficient evidence
that it is not subject to either de jure or
de facto government control with
respect to its exports of cased pencils,

this review will proceed. If, on the other
hand, Beijing Dixon does not
demonstrate its eligibility for a separate
rate, then Beijing Dixon will be deemed
to be affiliated with other companies
that exported cased pencils during the
POL This review will then be
terminated due to failure of the exporter
or producer to meet the requirements of
section 751(a)(2)(B)@{)(II) of the Act and
19 CFR 351.214(b)(2)(iii)(B).

Initiation of Review

The antidumping duty order on cased
pencils from the PRC has a December
anniversary month. See Antidumping
Duty Order: Certain Cased Pencils From
the People’s Republic of China, 59 FR
66909 (December 28, 1994). The
Department received Beijing Dixon’s
request for review on December 30,
2002. The Department’s regulations
provide that it will initiate a new
shipper review in the calendar month
immediately following the anniversary
month if the request for the review is
made during the six-month period
ending with the end of the anniversary
month. See 19 CFR 351.214(d)(1).

In accordance with section
751(a)(2)(B) of the Act and 19 CFR
351.214(d), we are initiating a new
shipper review of the antidumping duty
order on cased pencils from the PRC.
We intend to issue the preliminary
results of this review not later than 180
days after the date on which the review
is initiated.

Pursuant to 19 CFR
351.214(g)(1)(i)(A), the period of review
(POR) for a new shipper review initiated
in the month immediately following the
anniversary month will be the twelve-
month period immediately preceding
the anniversary month. Therefore, the
POR for this new shipper is:

Antidumping duty proceeding

Period to be reviewed

Certain Cased Pencils from the PRC, A-570-827:.

Beijing Dixon Ticonderoga Stationery COmpany, LIA. ........cocoiiiiiiiiiiiiie et

12/1/01-11/30/02

We will instruct the U.S. Customs
Service to allow, at the option of the
importer, the posting, until the
completion of the review, of a bond or
security in lieu of a cash deposit for
each entry of the subject merchandise
from Beijing Dixon in accordance with
19 CFR 351.214(e). Because Beijing
Dixon certified that it both produces
and exports the subject merchandise,
the sale of which is the basis for this
new shipper review request, we will
apply the bonding privilege only to
subject merchandise for which Beijing

Dixon is both the producer and the
exporter.

Interested parties must submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are in
accordance with section 751(a) of the
Act (19 U.S.C. 1675(a)) and 19 CFR
351.214.

Dated: January 28, 2003.
Holly A. Kuga,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 03-2595 Filed 2—3-03; 8:45 am|
BILLING CODE 3510-DS-S
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DEPARTMENT OF COMMERCE
International Trade Administration

Overseas Trade Missions

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice.

SUMMARY: The Department of Commerce
invites U.S. companies to participate in
the below listed overseas trade
missions. For a more complete
description, obtain a copy of the
mission statement from the Project
Officer indicated below.

Explore BC

Vancouver, Canada
February 25-26, 2003

Recruitment closes on February 14,
2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Cheryl Schell, U.S. Department of
Commerce, telephone 604-642-6679, or
e-mail to Cheryl.Schell@mail.doc.gov.

Explore BC

Vancouver, Canada
June 10-11, 2003

Recruitment closes on May 2, 2003.
FOR FURTHER INFORMATION CONTACT:
Cheryl Schell, U.S. Department of
Commerce, telephone 604-642-6679, or
e-mail to Cheryl.Schell@mail.doc.gov.

Tourism Infrastructure and
Development Exhibition and
Conference

Athens, Greece
October 17-20, 2003

Recruitment closes on March 12,
2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Phyllis Bradley, U.S. Department of
Commerce, telephone 202-482-2085, or
e-mail to
Phyllis.Bradley@mail.doc.gov—or, in
Greece, Ms. Irene Ralli, U.S. Embassy,
Athens, telephone 30-1-720-2224 or e-
mail to Irene.Ralli@mail.doc.gov.

Explore BC

Vancouver, Canada
November 18-19, 2003

Recruitment closes on October 10,
2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Cheryl Schell, U.S. Department of
Commerce, telephone 604-642-6679, or
e-mail to Cheryl.Schell@mail.doc.gov.
Recruitment and selection of private
sector participants for these trade
missions will be conducted according to
the Statement of Policy Governing
Department of Commerce Overseas
Trade Missions dated March 3, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Thomas Nisbet, U.S. Department of
Commerce, telephone 202-482-5657, or
e-mail Tom_Nisbet@ita.doc.gov.

Dated: January 30, 2003.
Thomas H. Nisbet,
Director, Export Promotion Coordination,
Office of Planning, Coordination and
Management.
[FR Doc. 03-2605 Filed 2—-3—03; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Federal Consistency Appeal by
Islander East Pipeline Company From
an Objection by the Connecticut
Department of Environmental
Protection

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (Commerce).
ACTION: Notice of public hearing.

SUMMARY: This notice provides
information concerning a public hearing
to be held by the National Oceanic and
Atmospheric Administration in
Connecticut. The hearing involves an
administrative appeal filed with the
Department of Commerce by the
Islander East Pipeline Company
(Consistency Appeal of islander East
Pipeline Company, L.L.C.).

DATES: NOAA will conduct the hearing
during the public comment period for
the appeal which runs through May 8,
2003. A specific date has not yet been
confirmed. Additional information
concerning the hearing will be available
within approximately 30 days from the
publication of this announcement.
ADDRESSES: A public hearing for the
Islander East administrative appeal will
take place in the State of Connecticut,
at a site to be determined. The location
will be announced in a subsequent
Federal Register notice. Comments on
issues relevant to the Secretary’s
decision of this appeal may be
submitted by e-mail to
IslanderEast.comments@noaa.gov.
Comments may also be sent by mail to
the Office of the General Counsel for
Ocean Services, National Oceanic and
Atmospheric Administration, U.S.
Department of Commerce, 1305 East-
West Highway, Silver Spring, MD
20910. Materials from the appeal record
will be available at the Internet site
www.ogc.doc.gov/czma.htm and at the
Office of the General Counsel for Ocean
Services. Also, public filings made by
the parties to the appeal will be

available at the Connecticut Department
of Environmental Protection, 79 Elm
Street, Hartford, CT.

FOR ADDITIONAL INFORMATION CONTACT:
Branden Blum, Senior Counselor,
NOAA Office of the General Counsel,
via email at gcos.inquiries@noaa.gov, or
at (301) 713—-2967, extension 186.

SUPPLEMENTARY INFORMATION: Islander
East Pipeline Company, L.L.C. (Islander
East) filed a notice of appeal with the
Secretary of Commerce (Secretary)
pursuant to the Coastal Zone
Management Act of 1972 (CZMA), as
amended, 16 U.S.C. 1451 ef seq., asking
that the Secretary override the State of
Connecticut’s objection to Islander
East’s proposed natural gas pipeline.
The project would extend from an
interconnection with an existing
pipeline near North Haven, Connecticut,
to a terminus on Long Island, New York,
affecting the natural resources or land
and water uses of Connecticut’s coastal
zone.

The National Oceanic and
Atmospheric Administration, on behalf
of the Secretary of Commerce, will
conduct a public hearing for the
Islander East appeal, at a location in the
State of Connecticut. The purpose of the
hearing is to obtain information relevant
to issues to be decided by the Secretary
in the appeal. A summary of relevant
issues, as well as additional background
information concerning the appeal,
appears in a January 24, 2003, Federal
Register announcement. See 68 FR
3513. A copy of the announcement also
can be found on the Department of
Commerce CZMA Consistency Appeals
Web site located at http://
www.ogc.doc.gov/czma.htm.

The public hearing is expected to be
held during the Spring of 2003. Initial
details concerning the hearing, such as
the date and a specific locale, should be
available within approximately 30 days
from the publication of this
announcement, via the Internet at the
Web site address listed above and
through a subsequent Federal Register
notice.

Questions concerning the hearing may
be sent via e-mail to
gcos.inquires@noaa.gov or made by
telephone to (301) 713-2967, extension
186.

[Federal Domestic Assistance Catalog No.
11.419 Coastal Zone Management Program

Assistance.]
Dated: January 29, 2003.

James R. Walpole,

General Counsel.

[FR Doc. 03—2468 Filed 2—3-03; 8:45 am]
BILLING CODE 3510-08-M
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool and Man-Made Fiber
Textile Products Produced or
Manufactured in Cambodia

January 29, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: February 4, 2003.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the U.S.
Customs website at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
website at http://www.otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing,
carryover, and carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 67 FR 72921, published on
December 9, 2002.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

January 29, 2003.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 4, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textile products, produced or
manufactured in Cambodia and exported
during the twelve-month period which began

on January 1, 2003 and extends through
December 31, 2003.

Effective on February 4, 2003, you are
directed to adjust the limits for the following
categories, as provided for in the agreement
between the Governments of the United
States and Cambodia:

Adjusted twelve-month
limit

Category

547,912 dozen pairs.
253,253 dozen.
105,859 dozen.
4,187,637 dozen.
1,221,446 dozen.
113,967 dozen.

347/348/647/648 ...... 4,696,415 dozen.
352/652 ....ccevveeenn, 939,283 dozen.
435 s 23,976 dozen.
438 e 115,194 dozen.
445/446 140,793 dozen.

638/639 .. 1,465,735 dozen.

343,465 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03-2519 Filed 2—3-03; 8:45 a.m.
BILLING CODE 3510-DR-S

COMMODITY FUTURES TRADING
COMMISSION

In the Matter of the New York
Mercantile Exchange, Inc. Petition for
Interpretation Pursuant to Section
1a(12)(C) of the Commodity Exchange
Act

AGENCY: Commodity Futures Trading
Commission.
ACTION: Order.

SUMMARY: In response to a petition from
the New York Mercantile Exchange, Inc.
(NYMEX or Exchange) the Commodity
Futures Trading Commission
(Commission), pursuant to section
1a(12)(C) of the Commodity Exchange
Act (Act), is issuing an order that
deems, subject to certain conditions,
Exchange floor brokers and floor traders
who are registered with the
Commission, when acting in a
proprietary trading capacity, to be
“eligible contract participants” as that
term is defined in section 1a(12) of the
Act. Accordingly, subject to certain
conditions as set forth in the
Commission’s order, NYMEX floor
brokers and floor traders (collectively
referred to hereafter as floor members),

when acting for their own accounts, are
permitted to enter into certain specified
over-the-counter (OTC) transactions in
exempt commodities pursuant to
section 2(h)(1) of the Act. In order to
participate, the floor member must have
its OTC trades guaranteed by, and
cleared at NYMEX by, an Exchange
clearing member that is registered with
the Commission as a futures
commission merchant (FCM) and that
meets certain minimum working capital
requirements. The order is effective for
a two-year period.

DATES: This order is effective February
4, 2003.

FOR FURTHER INFORMATION CONTACT.:
Duane C. Andresen, Special Counsel,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Center,
1155 21st Street, NW., Washington, DG
20581. Telephone: 202—-418-5492. E-
mail: dandresen@cftc.gov.

SUPPLEMENTARY INFORMATION:
I. Statutory Background

Section 1a(12) of the Act, as amended
by the Commodity Futures
Modernization Act of 2000 (CFMA),
Pub. L. 106-554, which was signed into
law on December 21, 2000, defines the
term “eligible contract participant”
(ECP) by listing those entities and
individuals considered to be ECPs.?
Under sections 2(d)(1), 2(g), and 2(h)(1)
of the Act, OTC transactions 2 entered

1Included generally in Section 1a(12) as ECPs are
financial institutions; insurance companies and
investment companies subject to regulation;
commodity pools and employee benefit plans
subject to regulation and asset requirements; other
entities subject to asset requirements or whose
obligations are guaranteed by an ECP that meets a
net worth requirement; governmental entities;
brokers, dealers, and futures commission merchants
(FCM) subject to regulation and organized as other
than natural persons or proprietorships; brokers,
dealers, and FCMs subject to regulation and
organized as natural persons or proprietorships
subject to total asset requirements or whose
obligations are guaranteed by an ECP that meets a
net worth requirement; floor brokers or floor traders
subject to regulation in connection with
transactions that take place on or through the
facilities of a registered entity or an exempt board
of trade; individuals subject to total asset
requirements; an investment adviser or commodity
trading advisor acting as an investment manager or
fiduciary for another ECP, and any other person that
the Commission deems eligible in light of the
financial or other qualifications of the person.

20TC transactions are transactions that are not
executed on a trading facility. As defined in Section
1a(33)(A) of the Act, the term “trading facility”
generally means ‘““a person or group of persons that
constitutes, maintains, or provides a physical or
electronic facility or system in which multiple
participants have the ability to execute or trade
agreements, contracts, or transactions by accepting
bids and offers made by other participants that are
open to multiple participants in the facility or
system.”
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into by ECPs in an “‘excluded
commodity” or an “exempt
commodity,” as those terms are defined
by the Act,3 are exempt from all but
certain requirements of the Act.# Floor
brokers and floor traders are explicitly
included in the ECP definition only to
the extent that the floor broker or floor
trader acts ““in connection with any
transaction that takes place on or
through the facilities of a registered
entity or an exempt board of trade, or
any affiliate thereof, on which such
person regularly trades.” 5

The Act, however, gives the
Commission discretion to expand the
ECP category as it deems appropriate.
Specifically, section 1a(12)(C) provides
that the list of entities defined as ECPs
shall include “any other person that the
Commission determines to be eligible in
light of the financial or other
qualifications of the person.”

II. The NYMEX Petition

A. Introduction

By letter dated May 23, 2002, NYMEX
submitted a petition for a Commission
interpretation pursuant to section
1a(12)(C) of the Act.5 Specifically,
NYMEZX, acting on behalf of Exchange

3 Section 1a(14) defines the term “exempt
commodity”’ to mean a commodity that is not an
excluded commodity or an agricultural commodity.
Section 1a(13) defines the term ‘“‘excluded
commodity” to mean, among other things, an
interest rate, exchange rate, currency, credit risk or
measure, debt instrument, measure of inflation, or
other macroeconomic index or measure. Although
the term “‘agricultural commodity” is not defined in
the Act, Section 1a(4) enumerates a non-exclusive
list of several agricultural-based commodities and
products. The broadest types of commodities that
fall into the exempt category are energy and metals
products.

4OTC transactions in excluded commodities
entered into by ECPs pursuant to Section 2(d)(1) are
generally not subject to any provision of the Act.
OTC transactions in exempt or excluded
commodities that are individually negotiated by
ECPs pursuant to section 2(g) are generally not
subject to any provision of the Act. OTC
transactions in exempt commodities entered into by
ECPs pursuant to section 2(h)(1) are generally not
subject to any provision of the Act other than anti-
manipulation provisions and anti-fraud provisions
in certain situations.

5 Section 1a(12)(A)(x) of the Act.

61n its petition, NYMEX also requested that the
Commission make a determination pursuant to
section 1a(11)(C) of the Act that floor members,
when acting in a proprietary capacity, may also be
considered to be eligible commercial entities (ECE)
when they enter into certain specified transactions.
Such a determination would permit NYMEX floor
members to enter into transactions in exempt
commodities on exempt commercial markets (ECM)
pursuant to Section 2(h)(3) of the Act. On January
9, 2003, the Commission issued an order that
deems, subject to certain conditions, floor brokers
and floor traders who are registered with the
Commission, when acting in a proprietary trading
capacity, to be ECEs as that term is defined in
Section 1a(11) of the Act. That order was published
in the Federal Register on January 16, 2003. 68 FR
2319 (January 16, 2003).

floor members and member clearing
firms, requested that the Commission
make a determination pursuant to
section 1a(12)(C) of the Act that floor
members, when acting in a proprietary
capacity, may enter into certain
specified OTC transactions in exempt
commodities pursuant to section 2(h)(1)
of the Act if such Commission
registrants have obtained a financial
guarantee for such transactions from an
Exchange clearing member that is
registered with the Commission as an
FCM.” NYMEX suggested that the
permissible OTC transactions be limited
to trading in a commodity that either (1)
is listed only for clearing at the
Exchange,8 or (2) is listed for trading
and clearing at the Exchange and where
Exchange rules provide for the exchange
of futures for swaps (EFS) in that
contract.? NYMEX further proposed that
such transactions would be subject to
additional conditions and restrictions
detailed in the petition and described
below.10

The NYMEX petition was published
in the Federal Register for public
comment on June 19, 2002. 11 The

7To qualify for the Section 2(h)(1) exemption, the
transaction must: (1) Be in an exempt commodity,
(2) be entered into by ECPs, and (3) not be entered
into on a trading facility.

8By letter dated May 24, 2002, NYMEX filed rule
changes that would implement an initiative to
provide clearing services for specified energy
contracts executed in the OTC markets. NYMEX
certified that the rules comply with the Act and the
Commission’s regulations. Under the provision,
NYMEX initially listed 25 contracts that are entered
into OTC and accepted for clearing by NYMEX, but
are not listed for trading on the Exchange. In
connection with the NYMEX initiative, on May 30,
2002, the Commission issued an order pursuant to
section 4d of the Act. The order provides that,
subject to certain terms and conditions, the NYMEX
Clearing House and FCMs clearing through the
NYMEX Clearing House may commingle customer
funds used to margin, secure, or guarantee
transactions in futures contracts executed in the
OTC markets and cleared by the NYMEX Clearing
House with other funds held in segregated accounts
maintained in accordance with section 4d of the
Act and Commission Regulations thereunder.

9EFS transactions are permitted at the Exchange
pursuant to NYMEX Rule 6.21A, Exchange of
Futures for, or in Connection with, Swap
Transactions. The swap component of the
transaction must involve the commodity underlying
a related NYMEX futures contract, or a derivative,
by-product, or related product of such a
commodity. In furtherance of its effort to permit
OTC clearing at the Exchange, NYMEX amended
the rule to include as eligible EFS transactions “any
contract executed off the Exchange that the
Exchange has designated as eligible for clearing at
the Exchange.”

10NYMEX also suggested a further limitation on
floor members’ permissible transactions by not
permitting, initially, any transactions in electricity
commodities.

1167 FR 41698 (June 19, 2002). In that same
Federal Register release, the Commission also
requested comments with respect to NYMEX’s
request that the Commission make a determination
pursuant to section 1a(11)(C) of the Act that floor
members, when acting in a proprietary capacity,

Commission received comments from
NYMEX and from the Intercontinental
Exchange, an ECM. In its comment letter
of July 17, 2002, NYMEX reaffirmed its
strong interest in the determination
requested in the petition and its strong
belief that such a determination would
have numerous pro-competitive
results.12

B. Public Interest Considerations

In its petition, NYMEX stated that the
requested determination is best
considered against the overall context of
the connection between the OTC and
exchange markets, and that it is good
public policy for the Commission to
permit the strengthening of these ties
when it is possible to do so. The
petition stated that NYMEX has
concluded that the ability of its floor
members to trade OTC transactions
pursuant to an FCM guarantee,
particularly OTC swaps involving
NYMEX or NYMEX ‘look-alike”
products, is a pivotal component, for the
four reasons described below, of the
Exchange’s business strategy to better
serve its customers.

First, NYMEX stated that permitting
its floor members to enter into OTC
swaps would enhance their ability to
provide liquidity to the Exchange’s
markets. Second, NYMEX stated that
access to OTC markets would enhance
floor members’ ability to make tight
markets in new Exchange products that
would compete against the standardized
look-alike contracts traded in the OTC
markets.13 Third, NYMEX stated that
permitting its floor members to enter
into EFS transactions with OTC
counterparties would expand the pool
of potential counterparties for OTC
market participants and facilitate
liquidity in the OTC marketplace.
Finally, with respect to the clearing of
OTC transactions, the Exchange intends
that the open positions in futures

may also be considered to be ECEs when they enter
into certain specified transactions, as well as a
petition filed by the Intercontinental Exchange, Inc.,
requesting that the Commission issue an order
pursuant to section 1a(11) that would expand the
ECE category to include floor brokers and floor
traders registered as such in the U.S. or with the
U.K. Financial Services Authority. As previously
noted, on January 9, 2003, the Commission issued
an order that deems, subject to certain conditions,
floor brokers and floor traders who are registered
with the Commission, when acting in a proprietary
trading capacity, to be ECEs as that term is defined
in section 1a(11) of the Act.

12 The Commission also received a comment
letter, dated September 27, 2002, from the
Managing Member of Hudson Capital Group, L.L.C.,
an options trading group. The commenter strongly
supported the petition to allow NYMEX members
to trade OTC energy products.

131n this regard, the petition states that 80 to 90
percent of energy swaps transactions involve
standardized economic terms.
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contracts created by the exchange of an
OTC swap for a NYMEX future would
be offset by an opposite transaction in
the OTC market, thus providing a larger
pool of market participants who would
enter into a transaction initiating or
liquidating a position on the Exchange.

With respect to the economic impact
on OTC markets, the petition stated that
permitting floor members to trade OTC
transactions would increase competition
and efficiency, enhance price discovery,
and reduce the liquidity risk and the
resultant increased market risk that
arises from artificial barriers to entry in
the markets. NYMEX stated that floor
members participating in the OTC
markets would perform the same
functions they perform in the Exchange
market including, among others,
enhancing price discovery through the
speed and efficiency of market
adjustment to new fundamentals and
facilitating adjustment of the market
price to new information.

C. NYMEX’s Analysis of the ECP
Definition

In its petition, NYMEX contended
that section 1a(12) of the Act supports
its requested treatment of floor members
as ECPs for a number of reasons. First,
NYMEX stated that the treatment of
floor members under the section 1a(12)
ECP definition appears to be
inconsistent in that it treats floor
members differently based upon how
they organize their businesses.
Specifically, floor members who operate
as natural persons are only considered
ECPs if they satisfy a total asset
standard.'4 By comparison, floor
members that are organized as
partnerships or proprietorships are
considered ECPs if they are guaranteed
by a specified entity and are not
required to meet any total asset
requirement.’5 The Exchange

14 Section 1a(12)(A)(xi) provides that an
individual who meets either of two total asset tests
is an ECP. An individual must either have total
assets in an amount in excess of $10,000,000, or of
$5,000,000 and enter “into the agreement, contract,
or transaction in order to manage the risk associated
with an asset owned or liability incurred, or
reasonably likely to be owned or incurred, by the
individual.”

15 Section 1a(12)(A)(v) provides that a
corporation, partnership, proprietorship,
organization, trust, or other entity that meets one of
three tests is an ECP. The entity must either (1) have
total assets exceeding $10,000,000; (2) have its
obligations guaranteed or otherwise supported by
(subject to total assets or other requirements) a
financial institution, insurance company,
investment company, commodity pool, or
governmental entity; or (3) have a net worth
exceeding $1,000,000 and enter “into an agreement,
contract, or transaction in connection with the
conduct of the entity’s business or to manage the
risk associated with an asset owned or liability
incurred or reasonably likely to be owned or

represented that floor trader
registrations are generally made in the
name of the individual and that
exchange membership or seat
ownership historically has been held in
the name of one individual.16

Second, the petition stated that the
treatment of floor members under
Section 1a(12) is inconsistent with the
treatment of brokers or dealers or
foreign persons (performing similar
roles or functions subject to foreign
regulation) who are natural persons or
proprietorships. Under section
la(12)(viii), these persons may be
considered to be ECPs by meeting either
the total assets test of section 1a(12)(xi)
or satisfying one of the provisions of
1a(12)(v). Thus, under section 1a(12)(v)
a broker or dealer or foreign person
operating as a natural person, but not a
floor member similarly operating, is
permitted to trade OTC products with a
guarantee from one of the specified
entities and without meeting any total
asset requirements.

Third, NYMEX contended that floor
members with FCM guarantees should
be considered ECPs because the Act
permits other entities to use guarantees
as a substitute for meeting a total assets
requirement. Specifically, NYMEX
stated that section 1a(12)(v) of the Act
permits a corporation, partnership,
proprietorship, organization, trust, or
other entity to obtain a guarantee or
support via a letter of credit from a
financial institution, insurance
company, investment company,
commodity pool, or governmental
entity.

Finally, NYMEX argued that it is
reasonable for floor members to rely on
FCMs as guarantors.'” Under section
1a(12)(A)(v), “‘a corporation,
partnership, proprietorship,
organization, trust, or other entity”” may

incurred by the entity in the conduct of the entity’s
business.”

16 NYMEX’s argument on this point is premised
on the assumption that floor brokers and floor
traders may alternatively qualify as ECPs under
provisions of the ECP definition that specifically
refer to “‘a corporation, partnership, proprietorship,
organization, trust, or other entity” (section
1a(12)(A)(v)) and to “an individual” (section
1a(12)(A)(xi)). At present, the Commission is
neither accepting nor rejecting the Exchange’s
interpretation of the ECP definition, but is
exercising the authority granted under section
1a(12)(C). As previously noted, the only provision
of the ECP definition that specifically refers to floor
brokers or floor traders is section 1a(12)(A)(x),
which includes within the definition of ECP a floor
broker or floor trader to the extent that the floor
broker or floor trader acts in connection with any
transaction that takes place on or through the
facilities of a registered entity or an exempt board
of trade, or any affiliate thereof, on which such
person regularly trades.

17 The Commission believes that the FCM
guaranteeing the OTC transactions should also have
the obligation to clear the transactions at NYMEX.

be considered an ECP if it is guaranteed
by a commodity pool with more than $5
million in total assets. NYMEX pointed
out that commodity pools generally are
not in the business of conducting risk
management for or providing guarantees
in connection with trading in the OTC
markets. NYMEX stated that if
commodity pools are allowed to provide
guarantees, then FCMs, who are in the
business of monitoring trading by the
Exchange members that they guarantee,
should be permitted to provide such
guarantees for floor members. NYMEX
stated that its rules provide that each
Exchange clearing member registered as
an FCM must maintain minimum
working capital of at least $5 million.18

D. Trading Restrictions and Exchange
Oversight

In its petition, NYMEX represented
that it would have appropriate
compliance systems in place to monitor
OTC trading by Exchange floor
members. Because all the permissible
OTC trading subsequently would be
cleared at the Exchange, NYMEX would
be able to obtain information concerning
the OTC transactions as part of a review
of the exchange of futures for physicals
(EFP) or the EFS transaction bringing
the transaction to the Exchange for
clearing. Failure to comply with a
request to provide such information
pursuant to the Exchange’s EFP or EFS
rules would result in a referral to the
Exchange’s Business Conduct
Committee for further action.

NYMEX also suggested that,
consistent with the standards which
already apply to floor members with
respect to their trading on the Exchange,
the Commission should provide that
floor members’ transactions in the
permissible contracts that are not
executed on a trading facility be
executed only pursuant to the section
2(h)(1) exemption. As indicated above,
all section 2(h)(1) transactions would be
subject to the Commission’s anti-
manipulation provisions and, in certain
situations, anti-fraud provisions.19
Finally, the Exchange represented that it
would agree, as a condition for its
members participating in the OTC
markets, to limit OTC trading by floor
members such that the counterparties to
their trades must not be floor members

18 Pursuant to NYMEX Rule 9.21(B), each clearing
member registered with the Commission as an FCM
must have and maintain minimum working capital
equal to or in excess of the greater of $5 million or
the amount prescribed in Commission Regulation
1.17. As an additional safeguard for the clearing
system, the Commission believes that a higher
capitalization standard would be appropriate where
the clearing member FCM is guaranteeing the OTC
transactions of a floor member.

19 See supra note 4.
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for contracts that are listed for trading
on the Exchange. Thus, for example,
floor members could not be
counterparties in connection with an
OTC natural gas swap to be exchanged
for a futures position in the NYMEX
Natural Gas futures contract. NYMEX
floor members could be counterparties
in connection with a Chicago Basis
swap that is subsequently cleared at
NYMEX through EFS procedures
because that contract is listed only for
clearing at the Exchange.

IV. Conclusion

After consideration of the NYMEX
petition and review of the comments,
the Commission has determined that
NYMEX floor members, subject to
certain conditions and for a two-year
period commencing on the date of
publication of the order in the Federal
Register, are eligible to be ECPs as that
term is defined in section 1a(12) of the
Act.20 The floor members meet the
financial qualifications of an ECP by
having a financial guarantee for the OTC
transactions from a NYMEX clearing
member that is registered as an FCM
and must satisfy certain minimum
working capital requirements.

The Commission is aware that the
execution and clearing of such
transactions has financial implications
for the clearing system.2 Thus, the
Commission is adding the following
safeguards to limit the possibility of a
trader entering into OTC transactions
that could create financial difficulty for
the guarantor FCM, the clearing entity
or other clearing firms. First, the
guarantor FCM must clear, at NYMEX,
every OTC transaction for which it
provides such a guarantee. Second, in
order to assure that the guarantor FCM
is adequately capitalized, the guarantor
FCM must have and maintain at all
times minimum working capital of at
least $20 million; provided that,
however, during the first 18 months
following publication of the order a
clearing member must have and
maintain minimum working capital of at
least:

(a) $5 million during the first twelve
months of the two-year period; and

20 A NYMEX floor member who is determined to
be an ECP based upon compliance with the
provisions set forth in the Commission’s order is an
ECP only for the purpose of entering into
transactions executed pursuant to Section 2(h)(1) of
the Act and as described in the order.

21 The Commission notes that the guarantor FCM
could restrict or otherwise condition the trading for
which the guarantee is provided. The guarantor
could, for instance, limit trading to certain
commodities, place financial limits on overall or
daily positions, or restrict trading by number or size
of acceptable transactions.

(b) $10 million during the thirteenth
through eighteenth months of the two-
year period.

If, during the 18-month period, a
clearing member does not maintain
working capital of at least $20 million,
it must further reduce its working
capital, to determine if it is in
compliance with paragraphs (a) or (b)
above, by 100 percent of the NYMEX
margin requirements for the OTC
contracts, agreements or transactions of
floor brokers and floor traders that it is
guaranteeing pursuant to the order. A
clearing member must compute its
working capital in accordance with
exchange rules and generally accepted
accounting principles consistently
applied.22

Another qualification of floor
members that the Commission finds
significant with respect to the eligibility
of floor members to be ECPs is trading
expertise. The Commission believes that
the participation of floor members in the
OTC markets under the circumstances
described here potentially could, among
other things, increase liquidity on the
Exchange and in the OTC marketplace,
increase competition and efficiency, and
expand the pool of counterparties for
OTC market participants.

The Commission has determined to
make the order effective for a two-year
period in order to provide the
opportunity to evaluate the impact of
the OTC trading on both the OTC
market and on NYMEX. Thus, the
Commission is requiring that NYMEX
submit a report reviewing its
experiences and the experiences of its
floor brokers, floor traders and clearing
members with respect to OTC trading,
including the levels of OTC trading and
related clearing activity; the number of
floor brokers, floor traders and clearing
members who participated in these
activities; and an evaluation of whether
the Commission should extend this
Order and, if so, whether any
modifications should be made thereto.
This report would address the first
eighteen months of the two-year period,
and must be submitted to the
Commission no later than 30 days after
the conclusion of eighteen months.

22 The Commission believes that the guarantor

FCM should ultimately have and maintain
minimum working capital of $20 million, but is
providing less-capitalized FCMs that wish to
guarantee OTC transactions with the opportunity to
do so during the 18-month transition period in
which they increase their working capital. The
Commission notes that the $20 million requirement
is somewhat analogous to the eligible trader
requirements for trading on a registered derivatives
transaction execution facility (DTEF). Pursuant to
section 5a(b)(3) of the Act, to trade on a DTEF, a
person must either be an ECP or trade through an
FCM that, among other things, has net capital of at
least $20 million.

Accordingly, the Commission has
determined, consistent with the NYMEX
petition, that it is appropriate to issue
an order, pursuant to section 1a(12)(C)
of the Act, that includes, subject to
certain conditions and for a two-year
period commencing on the date of
publication of the order in the Federal
Register, NYMEX floor brokers and floor
traders within the definition of ECPs
who can enter into OTC transactions
pursuant to section 2(h)(1) of the Act.
Although this order applies only to
NYMEX and NYMEX members, the
Commission would welcome, in
response to a petition so requesting,
providing substantially similar relief to
other designated contract markets and
members of designated contract
markets.

IV. Cost Benefit Analysis

Section 15 of the Act, as amended by
section 119 of the CFMA, requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation or order under the Act.
By its terms, section 15 does not require
the Commission to quantify the costs
and benefits of its action or to determine
whether the benefits of the action
outweigh its costs. Rather, section 15
simply requires the Commission to
“consider the costs and benefits” of the
subject rule or order.

Section 15(a) further specifies that the
costs and benefits of the proposed rule
or order shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may, in its discretion, give
greater weight to any one of the five
enumerated areas of concern and may,
in its discretion, determine that,
notwithstanding its costs, a particular
rule or order is necessary or appropriate
to protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

The order is intended to reduce
regulatory barriers to permit NYMEX
members registered with the
Commission as floor brokers or floor
traders, when acting in a proprietary
capacity, to enter into OTC transactions
in exempt commodities pursuant to
section 2(h)(1) of the Act if such floor
members have obtained a financial
guarantee for such transactions from an
Exchange clearing member that is
registered with the Commission as an
FCM. The Commission has considered
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the costs and benefits of the order in
light of the specific provisions of section
15(a) of the Act.

A. Protection of Market Participants and
the Public

The order would permit, for a two-
year period commencing on the date of
its publication in the Federal Register,
a registered floor broker or floor trader
to participate in the OTC markets,
subject to a guarantee from an Exchange
clearing member registered as an FCM,
as well as to Exchange oversight and
certain trading restrictions. Accordingly,
there should be no effect on the
Commission’s ability to protect market
participants and the public.

B. Efficiency and Competition

The order is expected to benefit
efficiency and competition by, among
other things, increasing the flow of
trading information to the Exchange,
enhancing the ability of floor members
to make tight markets in products that
compete against standardized look-alike
contracts traded in the OTC markets,
and increasing the pool of potential
counterparties for OTC market
participants.

C. Financial Integrity of Futures Markets
and Price Discovery

The order should have no effect, from
the standpoint of imposing costs or
creating benefits, on the financial
integrity of the futures and options
markets. The order may have a favorable
effect in creating benefits with respect to
the price discovery function of such
markets.

D. Sound Risk Management Practices

The order should have no effect, from
the standpoint of imposing costs, on the
risk management practices of the futures
and options industry. Clearing member
FCMs that would, on a case-by-case
basis, be extending guarantees to floor
members for OTC trading have
developed risk management practices in
connection with extending similar
guarantees to floor members for trading
executed at the Exchange. Because the
scope of permissible trading would be
limited to OTC transactions that
subsequently are cleared at the
Exchange, clearing member FCMs could
apply existing risk management
practices and procedures. The order
would enhance the ability of floor
members to manage the risks associated
with the positions they establish in
Exchange contracts.

E. Other Public Interest Considerations

The order is consistent with one of
the purposes of the Act as articulated in

Section 3 in that it would promote
responsible innovation and fair
competition among boards of trade,
other markets and market participants.

V. Order

Upon due consideration, and
pursuant to its authority under section
1a(12)(C) of the Act, the Commission
hereby determines that a NYMEX
member who is registered with the
Commission as a floor broker or a floor
trader, when acting in a proprietary
trading capacity, is deemed to be an
eligible contract participant and may
enter into Exchange-specified OTC
contracts, agreements or transactions in
an exempt commodity under the
following conditions:

1. This Order is effective for two years
commencing on the date of its
publication in the Federal Register.

2. The contracts, agreements or
transactions must be executed pursuant
to section 2(h)(1) of the Act.

3. The floor broker or floor trader
must have obtained a financial
guarantee for the contracts, agreements
or transactions from a NYMEX clearing
member that:

(a) Is registered with the Commission
as an FCM; and,

(b) Clears the OTC contracts,
agreements or transactions thus
guaranteed.

4. Permissible contracts, agreements
or transactions must be limited to
trading in a commodity that either:

(a) Is listed only for clearing at
NYMEX or

(b) Is listed for trading and clearing at
NYMEX and NYMEX’s rules provide for
exchanges of futures for swaps in that
contract, and each OTC contract,
agreement or transaction executed
pursuant to the order must be cleared at
NYMEX.

5. The floor broker or floor trader may
not enter into OTC contracts,
agreements or transactions with another
floor broker or floor trader as the
counterparty for contracts that are listed
for trading on the Exchange.

6. NYMEX must have appropriate
compliance systems in place to monitor
the OTC contracts, agreements or
transactions of its floor brokers and floor
traders.

7. Clearing members that guarantee
and clear OTC contracts, agreements or
transactions pursuant to this Order must
have and maintain at all times
minimum working capital of at least $20
million; provided, however, that during
the first 18 months following
publication of the order a clearing
member must have and maintain
minimum working capital of at least:

(a) $5 million during the first twelve
months of the two-year period; and

(b) $10 million during the thirteenth
through eighteenth months of the two-
year period.

If, during the 18-month period, a
clearing member does not maintain
working capital of at least $20 million,
it must further reduce its working
capital, to determine if it is in
compliance with paragraphs 7(a) or 7(b)
of the order, by 100 percent of the
NYMEX margin requirements for the
OTC contracts, agreements or
transactions of floor brokers and floor
traders that it is guaranteeing pursuant
to the order. A clearing member must
compute its working capital in
accordance with exchange rules and
generally accepted accounting
principles consistently applied.

8. NYMEX will submit a report to the
Commission reviewing its experiences
and the experiences of its floor brokers,
floor traders and clearing members
under this Order, including the levels of
OTC trading and related clearing
activity; the number of floor brokers,
floor traders and clearing members who
participated in these activities; and an
evaluation of whether the Commission
should extend this Order and, if so,
whether any modifications should be
made thereto. This report will address
the first eighteen months of this Order’s
two-year period, and must be submitted
to the Commission no later than 30 days
after the conclusion of those eighteen
months.

This Order is based upon the
representations made and supporting
material provided to the Commission by
NYMEX. Any material changes or
omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the provisions set forth herein are
appropriate. Further, if experience
demonstrates that the continued
effectiveness of this Order would be
contrary to the public interest, the
Commission may condition, modify,
suspend, terminate or otherwise restrict
the provisions of this Order, as
appropriate, on its own motion.

Issued in Washington, DC, on January 29,
2003, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 03—-2507 Filed 2—3-03; 8:45 am|]
BILLING CODE 6351-01-P
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DEPARTMENT OF EDUCATION

Arbitration Panel Decision Under the
Randolph-Sheppard Act

AGENCY: Department of Education.
ACTION: Notice of arbitration panel
decision under the Randolph-Sheppard
Act.

SUMMARY: The Department gives notice
that on February 20, 2002, an arbitration
panel rendered a decision in the matter
of Arthur Stevenson v. Oregon
Commission for the Blind (Docket No.
R-S/01-08). This panel was convened
by the U.S. Department of Education
under 20 U.S.C. 107d—1(a), after the
Department received a complaint filed
by petitioner, Arthur Stevenson.
SUPPLEMENTARY INFORMATION: Under
section 6(c) of the Randolph-Sheppard
Act (the Act), 20 U.S.C. 107d—2(c), the
Secretary publishes in the Federal
Register a synopsis of each arbitration
panel decision affecting the
administration of vending facilities on
Federal and other property.

Background

This dispute alleged that the Oregon
Commission for the Blind, the State
licensing agency (SLA), denied Mr.
Arthur Stevenson, complainant, due
process by refusing to grant him a State
fair hearing concerning the operation
and administration of the Oregon
Randolph-Sheppard vending facility
program in violation of the Act (20
U.S.C. 107 et seq.) and the
implementing regulations in 34 CFR
part 395.

A summary of the facts is as follows:
Since 1986, complainant operated
vending facilities in the Oregon
Randolph-Sheppard vending facility
program. In 1998, he was selected to
operate a vending facility route in
Multnomah County, Oregon. The
vending route was comprised of
vending machines that dispensed sodas
and other beverages located in county
buildings.

Later, after complainant began
managing the Multnomah County
vending route, he requested that the
SLA place snack machines in the county
buildings on his route. The complainant
alleged that the SLA denied his request
due to lack of funds to purchase the
snack machines. Then, complainant
alleged that he asked for, and the SLA
agreed to pay him, a monthly amount as
“fair minimum return” to assist in
increasing his income. The SLA denied
his request when complainant asked
that the monthly amount be retroactive
to April 1998, the date of his initial
request for a “fair minimum return.”

Next, the complainant asked that the
SLA add vending machines at the
Sheridan Federal Prison to his vending
route. This request was also denied. On
August 9, 1999, the complainant
requested that the SLA provide him
with a State fair hearing on the denial
of adding vending machines at the
Sheridan Federal Prison. On June 13,
2000, the SLA responded to the
complainant by denying his request for
a fair hearing on the basis that the issue
of facility assignment was the sole
discretion of the SLA.

In November 2000, the SLA added the
snack machines to complainant’s
vending route, and, in December 2000,
the SLA submitted the complainant’s
August 1999 complaint to the State’s
hearing office. The hearing officer ruled
that, according to Oregon Law, a
nonattorney could not represent
complainant at the State fair hearing.

Subsequently, complainant filed for a
Federal arbitration hearing alleging that
the SLA failed to provide due process to
him regarding his grievance as provided
by the Act and implementing
regulations. A hearing on this matter
was held on December 3, 4, and 5, 2001.

Arbitration Panel Decision

The issues heard by the panel were—
(1) whether the SLA prevented the
complainant from exercising his right to
administrative remedy by refusing to
proceed with a State fair hearing; and
(2) whether the SLA failed to administer
properly the Randolph-Sheppard
vending facility program by denying the
complainant’s request to add vending
machines from the Sheridan Federal
Prison and other locations to his
vending route. For his remedy, the
complainant requested $59,800 in
damages for loss of income and an
additional $2000 per month for every
month a resolution of his grievance was
not attained.

Following the December 2001 Federal
arbitration hearings, the parties entered
into discussions on possible settlement
options. Subsequently, both the
complainant and the SLA signed a
settlement agreement in January 2002.

The terms of the settlement agreement
were— (1) the SLA would pay the
complainant a money settlement in the
amount of $22,500 for damages and
costs; (2) the SLA agreed to secure
additional vending routes for
complainant; and (3) the SLA agreed to
make all reasonable and diligent efforts
to formalize existing permit agreements
or secure new permit agreements for
additional vending machines to be
operated by complainant.

After reviewing all of the evidence
and hearing testimony, the panel found

that the SLA had acknowledged
financial responsibility to complainant
for not securing additional vending
routes for him. Also, the panel found
that the SLA failed to exercise its best
efforts to obtain additional permits for
the operation of vending machines by
complainant.

Concerning the settlement agreement,
the panel determined that two of the
original issues brought by the
complainant were moot as the result of
both parties signing the settlement
agreement. The issues were—(1) the
adding of vending machines at the
Sheridan Federal Prison to
complainant’s vending route; and (2) the
complainant’s allegation that the SLA
had prevented him from exercising his
right to administrative remedy by
refusing him a State fair hearing because
he was represented by a nonattorney.

Finally, the panel ruled that the
settlement agreement was reasonable
and fair and that both parties had
entered into the settlement agreement in
good faith. Therefore, the panel adopted
the settlement agreement as the panel’s
final opinion and award.

The views and opinions expressed by
the panel do not necessarily represent
the views and opinions of the U.S.
Department of Education.

FOR FURTHER INFORMATION CONTACT: You
may obtain a copy of the full text of the
arbitration panel decision from Suzette
E. Haynes, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3232, Mary E. Switzer Building,
Washington, DC 20202-2738.
Telephone: (202) 205-8536. If you use a
telecommunications device for the deaf
(TDD), you may call the TDD number at
(202) 205-8298.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
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Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo.gov/nara/
index.html.

Dated: January 29, 2003.
Loretta Petty Chittum,

Acting Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. 03—2476 Filed 2—3-03; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Arbitration Panel Decision Under the
Randolph-Sheppard Act

AGENCY: Department of Education.
ACTION: Notice of arbitration panel
decision under the Randolph-Sheppard
Act.

SUMMARY: The Department gives notice
that on January 23, 2002, an arbitration
panel rendered a decision in the matter
of J. Allen Tharp v. Texas Commission
for the Blind Docket No. R—S/99-9). This
panel was convened by the U.S.
Department of Education, under 20
U.S.C. 107d-1(a), after the Department
received a complaint filed by petitioner,
J. Allen Tharp.

SUPPLEMENTARY INFORMATION: Under
section 6(c) of the Randolph-Sheppard
Act (the Act), 20 U.S.C. 107d-2(c), the
Secretary publishes in the Federal
Register a synopsis of each arbitration
panel decision affecting the
administration of vending facilities on
Federal and other property.

Background

This dispute concerns the alleged
failure of the Texas Commission for the
Blind, the State licensing agency (SLA),
to properly administer the Randolph-
Sheppard vending facility program in
violation of the Act (20 U.S.C. 107 et
seq.) and the implementing regulations
in 34 CFR part 395.

A summary of the facts is as follows:
Complainant, J. Allen Tharp, is a
contract manager for a large cafeteria
food service operated by the SLA and
Food Service, Inc., under a teaming
agreement at Lackland Air Force Base in
San Antonio, Texas.

On October 13, 1998, complainant
filed a complaint with the SLA asserting
his dissatisfaction with actions taken by
the SLA in the operation of the cafeteria.
Complainant requested a State fair
hearing, which was denied by the SLA.
In denying complainant’s request for a
hearing, the SLA determined that the
complainant did not identify the actions
taken by the SLA to which he objected,
nor had the complainant indicated the

timeframe in which they occurred.
Therefore, in finding that the complaint
did not comply with State regulations,
the SLA refused to refer the complaint
to the Texas State Office of
Administrative Hearings (SOAH).

On November 4, 1998, the
complainant filed a second demand for
a hearing. Again, the SLA determined
that the complaint did not comply with
State regulations. On November 10,
1998, the SLA requested that SOAH rule
on whether it could request
complainant to identify the facts of his
complaint and the timeframe in which
they occurred before the SLA referred
the complaint to SOAH.

On February 10, 1999, the
Administrative Law Judge (AL]J)
affirmed the SLA’s decision. The SLA
dismissed the case without prejudice
and adopted the hearing officer’s
decision as final agency action. On
March 2, 1999, the complainant filed a
request for arbitration with the Secretary
of Education. Following the previous
events, telephone conference calls
occurred among attorneys for the
complainant, the SLA, and
representatives and counsel for the U.S.
Department of Education (ED). The
complainant and the SLA agreed that
the complainant would submit a
detailed grievance to SOAH, which the
complainant filed on January 28, 2000.
In a ruling dated August 16, 2000, the
ALJ held that the statute of limitations
required that a blind vendor file a
grievance within 15 days following the
occurrence of the action that is being
grieved.

Subsequently, complainant filed an
amended complaint for Federal
arbitration, which was received by ED
on November 16, 2000. The amended
complaint incorporated by reference the
issues stated in the original complaint
filed on March 2, 1999, and also
included an appeal of the ALJ’s August
16, 2000, ruling on his grievance.

A hearing on this matter was held on
November 29, 2001, and was limited to
the only issue that was decided at the
State fair hearing level.

Arbitration Panel Decision

The issue heard by the panel was
whether the 15-working-day limitation
period established by the Texas
Commission for the Blind for blind
vendors to file a grievance when they
are dissatisfied with an action arising
from the operation or administration of
the Randolph-Sheppard vending facility
program as provided by the Act and
implementing regulations constituted a
denial of due process to complainant, J.
Allen Tharp.

After reviewing all of the record, the
arbitration panel concluded that—(1)
the 15-working-day limitation period is
part of an administrative process, not
part of a judicial process; (2) it is
important that grievances be processed
and resolved in a timely manner; and (3)
the submission of a request for a State
fair hearing is a simple and
straightforward action. The hearing
itself is held at a later time, giving
ample time to prepare witnesses and to
sort out legal issues. Finally, the panel
ruled that the 15-working-day limitation
period was mandatory.

The views and opinions expressed by
the panel do not necessarily represent
the views and opinions of the U.S.
Department of Education.

FOR FURTHER INFORMATION CONTACT: You
may obtain a copy of the full text of the
arbitration panel decision from Suzette
E. Haynes, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3232, Mary E. Switzer Building,
Washington, DC 20202-2738.
Telephone: (202) 205-8536. If you use a
telecommunications device for the deaf
(TDD), you may call the TDD number at
(202) 205-8298.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo.gov/nara/
index.html.

Dated: January 29, 2003.
Loretta Petty Chittum,

Acting Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. 03—2477 Filed 2—3—-03; 8:45 am]
BILLING CODE 4000-01-P
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DEPARTMENT OF ENERGY
Energy Information Administration

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Energy Information
Administration (EIA), Department of
Energy (DOE).

ACTION: Agency information collection
activities: Submission for OMB review;
comment request.

SUMMARY: The EIA has submitted the
energy information collections listed at
the end of this notice to the Office of
Management and Budget (OMB) for
review and a three-year extension under
section 3507(h)(1) of the Paperwork
Reduction Act of 1995 (Pub. L. 104-13)
(44 U.S.C. 3501 et seq).

DATES: Comments must be filed on or
before March 6, 2003. If you anticipate
that you will be submitting comments
but find it difficult to do so within that
period, you should contact the OMB
Desk Officer for DOE listed below as
soon as possible.

ADDRESSES: Send comments to the OMB
Desk Officer for DOE, Office of
Information and Regulatory Affairs,
Office of Management and Budget, 726
Jackson Place NW., Washington, DC
20503. The OMB DOE Desk Officer may
be telephoned at (202) 395-3084. (A
copy of your comments should also be
provided to EIA’s Statistics and
Methods Group at the address below.)

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Grace Sutherland,
Statistics and Methods Group, (EI-70),
Forrestal Building, U.S. Department of
Energy, Washington, DC 20585-0670.
Ms. Sutherland may be contacted by
telephone at (202) 426-1068, FAX at
(202) 426-1081, or e-mail at
Grace.Sutherland@eia.doe.gov.

SUPPLEMENTARY INFORMATION: This
section contains the following
information about the energy
information collections submitted to
OMB for review: (1) The collection
numbers and title; (2) the sponsor (i.e.,
the Department of Energy component);
(3) the current OMB docket number (if
applicable); (4) the type of request (i.e,
new, revision, extension, or
reinstatement); (5) response obligation
(i.e., mandatory, voluntary, or required
to obtain or retain benefits); (6) a
description of the need for and
proposed use of the information; (7) a
categorical description of the likely
respondents; and (8) an estimate of the
total annual reporting burden (i.e., the

estimated number of likely respondents
times the proposed frequency of
response per year times the average
hours per response).

1. Forms EIA-846 A/B/C,
“Manufacturing Energy Consumption
Survey”.

2. Energy Information Administration.

3. OMB Number 1905-0169.

4. Three-year extension.

5. Mandatory.

6. EIA—846 (A), (B), and (C) will be
used to collect data on energy
consumption and related subjects for
the manufacturing sector of the U.S.
economy. In addition to being used for
the National Energy Modeling System,
the MECS is used to augment a database
on the manufacturing sector.
Respondents are manufacturing
establishments. In addition to the
changes proposed in an earlier August
26, 2002 Federal Register notice (67 FR
54797) soliciting public comments on
MECS, EIA is proposing to add
questions to the MECS regarding the
production of steam and other thermal
output. The first two items will be
located in what was Section 3 of 1998
MECS questionnaires. The first question
will ask for the amount of steam
produced within onsite combined-heat-
power/cogeneration units and the
second question will ask for the amount
of steam produced in steam only (or hot
water only) boilers. These changes
mirror what is currently asked on
Section 2, Electricity. The MECS has
always asked for the amount of steam
and hot water produced from renewable
energy, such as from solar and
geothermal means, and will continue to
do so.

Another related change is a
modification to the end-use matrix. EIA
proposes to subdivide the current end-
use category ‘“‘boiler fuel” into
consumption used for “boiler fuel in a
combined-heat-power/cogeneration
process” and ‘““any boiler fuel not
included (in the previous category).
Please note that in those questions and
others, no end-use categorization of
steam and hot-water is required.

These additional changes are
proposed because of the increasing
focus on issues related to combined heat
and power and the need for information
on this topic. As steam and electricity
production leave the direct control of
the manufacturing plant, EIA needs a
better understanding of the effects on
energy consumption.

7. Business or other for-profit.

8. 55,291 (18,000 respondents X1
response per year X 9.22 hours) With a
3-year approval, the burden is prorated
over the three-year period and averaged
from a total of 165,873 hours.

Authority: Section 3507(h)(1) of the
Paperwork Reduction Act of 1995 (Pub. L.
No. 104-13).

Issued in Washington, DC, January 21,
2003.

Jay H. Casselberry,

Agency Clearance Officer, Statistics and
Methods Group, Energy Information
Administration.

[FR Doc. 03—2509 Filed 2—3-03; 8:45 am|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Record of Decision, Kentucky Pioneer
Integrated Gasification Combined
Cycle Demonstration Project, Trapp,
Clark County, KY

AGENCY: Department of Energy.
ACTION: Record of Decision.

SUMMARY: The Department of Energy
(DOE) has prepared an environmental
impact statement (EIS) (DOE/EIS-0318)
to assess the environmental impacts
associated with a proposed project that
would be cost-shared by DOE and
Kentucky Pioneer Energy, LLC (KPE)
under DOE’s Clean Coal Technology
(CCT) Program. The project would
provide a commercial scale application
of a modified version of the British Gas
Lurgi (BGL) integrated gasification
combined cycle (IGCC) technology
utilizing a co-feed of coal and Refuse
Derived Fuel (RDF). The proposed
project location is a previously
disturbed site owned by East Kentucky
Power Cooperative (EKPC)
approximately 3.2 kilometers (2.0 miles)
west of Trapp, Kentucky. After careful
consideration of the potential
environmental impacts, along with
program goals and objectives, DOE has
decided that it will provide
approximately $60 million in Federal
funding support (about 15% of the total
cost of approximately $414 million) to
design, construct, and demonstrate the
commercial scale operation of the
technology proposed by KPE.

FOR FURTHER INFORMATION CONTACT: To
obtain additional information about the
project or the EIS, contact Mr. Roy
Spears, National Environmental Policy
Act (NEPA) Document Manager, U.S.
Department of Energy, National Energy
Technology Laboratory, 3610 Collins
Ferry Road, Morgantown, WV 26507;
telephone: (304) 285-5460; fax: (304)
285-4403; or e-mail:
rspear@netl.doe.gov. For general
information on the DOE NEPA process,
contact Ms. Carol M. Borgstrom,
Director, Office of NEPA Policy and
Compliance (EH-42), U.S. Department
of Energy, 1000 Independence Avenue,
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SW., Washington, DC 20585; telephone:
(202) 586—4600; leave a message at (800)
472-2756; or fax: (202) 586-7031.
SUPPLEMENTARY INFORMATION: DOE has
prepared this Record of Decision
pursuant to Council on Environmental
Quality (CEQ) regulations for
implementing the procedural provisions
of NEPA (40 Code of Federal
Regulations [CFR] parts 1500—1508) and
DOE NEPA regulations (10 CFR part
1021). This Record of Decision is based
on DOE’s Final EIS for the Kentucky
Pioneer Integrated Gasification
Combined Cycle Demonstration Project
(DOE/EIS-0318, December 2002).

NEPA Strategy for the Clean Coal
Technology Program

DOE developed a strategy for the CCT
Program that includes consideration of
both programmatic and project-specific
environmental impacts during and after
the process of selecting a proposed
project. This strategy, called tiering (40
CFR 1508.28), refers to the
consideration of general issues in a
broader EIS (e.g., for the CCT Program),
followed by more focused
environmental impact statements or
other environmental analyses that
incorporate by reference the general
issues and concentrate on those issues
specific to the proposals under
consideration.

As part of the NEPA strategy, the EIS
for the Kentucky Pioneer IGCC
Demonstration Project tiers from the
Clean Coal Technology Programmatic
Environmental Impact Statement (CCT
PEIS) that DOE issued in November
1989 (DOE/EIS-0146). The CCT PEIS
evaluated two alternatives, the No
Action Alternative, and the Proposed
Action. The No Action Alternative
assumed the CCT Program would not
continue and that conventional coal-
fired technologies with flue gas
desulfurization and nitrogen oxide
controls that met New Source
Performance Standards (NSPS) would
continue to be used. The NSPS (40 CFR
part 60) were established under the
1970 amendments to the Clean Air Act
(CAA) to adopt emission standards for
major new industrial facilities. The
Proposed Action assumed that the clean
coal projects would be selected and
funded, and that successfully
demonstrated technologies would
undergo widespread commercialization
by the year 2010.

The CCT Program began in 1986 as a
collaborative effort among the federal
government, state governments, and
industry representatives to develop
environmentally friendly solutions for
using the Nation’s abundant coal
resources. The Program’s goal is to

demonstrate innovative technologies
emerging from global engineering
laboratories at a scale large enough to
demonstrate the commercial merit of the
new processes. Originally, the CCT
Program was a response to concerns
over acid rain, which is formed by
reaction of water with oxides of sulfur
and nitrogen emitted by coal-burning
power plants. Industry-proposed
projects were selected for further
consideration through a series of five
national competitions aimed at
attracting promising technologies that
had not yet been proven commercially.
The Kentucky Pioneer IGCC
Demonstration Project was selected for
further consideration under the fifth
solicitation (CCT-V) authorized under
Pub. L. 102-154. The CCT Program
relies on substantial funding from
sources other than the federal
government, as the participant supports
the majority of the project cost. The
Department of the Interior and Related
Agencies Appropriations Act of 1986, a
section of Pub. L. 99-190, introduced
and defined cost-sharing for the
program. The participant must agree to
repay the government’s financial
contribution, with the basis for the
repayment negotiated between the
participant and the government, to
ensure that taxpayers benefit from a
successful project. Congress has
directed that projects in the CCT
Program should be industry projects
assisted by the government and not
government-directed demonstrations.

EIS Process

On April 14, 2000, DOE published in
the Federal Register (65 FR 20142) a
Notice of Intent (NOI) and Notice of
Floodplain Involvement for the
Kentucky Pioneer IGCC Demonstration
Project. The NOI announced a public
scooping meeting and invited comments
and suggestions on the proposed scope
of the EIS. DOE held a public scoping
meeting in Trapp, Kentucky, on May 4,
2000, at which 36 individuals signed in
and five participants provided a total of
19 oral comments. Three individuals
submitted eight written comments
during the public comment period,
which ended May 31, 2000. The
comments helped DOE to establish the
issues to be analyzed in the EIS and the
level of analysis warranted for each
issue.

On November 16, 2001, DOE
published a Notice of Availability for
the Kentucky Pioneer IGCC
Demonstration Project Draft EIS in the
Federal Register (66 FR 57717). The
original comment period for the Draft
EIS began on November 16, 2001, and
would have ended on January 4, 2002.

To accommodate requests from the
public, DOE extended the public
comment period on the Draft EIS to
January 25, 2002. The total comment
period was 71 days. Public meetings
were held on December 10, 2001, in
Lexington, Kentucky, and on December
11, 2001, in Trapp, Kentucky. DOE
received 118 oral comments and 255
written comments, which helped to
improve the quality and usefulness of
the EIS.

In December 2002, DOE issued the
Final EIS and the Environmental
Protection Agency published a Notice of
Availability of the Final EIS in the
Federal Register on December 13, 2002
(67 FR 76740). In the Final EIS, DOE
considered and, as appropriate,
responded to public comments on the
Draft EIS. Among the issues raised in
the comments were concerns about (1)
The applicability of and compliance
with state and local solid waste statutes;
(2) the need for more details of the
facility and BGL process; (3) the
potential of the vitreous frit (a solid
waste stream) to be hazardous; (4) the
need for power in central Kentuckys; (5)
the impacts of the related transmission
line; (6) impacts to the Kentucky River;
(7) impacts of plant operation on air
resources, including acid rain and
greenhouse gases; (8) impacts of facility
discharges on local drinking water; (9)
potential impacts from spills; (10)
impacts to the aesthetic and scenic
resources of the area; (11) impacts to
Kentucky Highway 89 and local traffic
levels; and (12) cumulative impacts of
the proposed project and other potential
local developments.

Project Location and Description

The Kentucky Pioneer IGCC
Demonstration Project facility will be
located in Clark County, Kentucky on a
121-hectare (300-acre) site within the
1,263-hectare (3,120-acre) J.K. Smith
Site, owned by EKPC. The J.K. Smith
Site is 34 kilometers (21 miles)
southeast of the city of Lexington, 13
kilometers (8 miles) southeast of the city
of Winchester, and 1.6 kilometers (1
mile) west of the community of Trapp,
Kentucky. The plant will be located
approximately 1.6 kilometers (1 mile)
west of the J.K. Smith Site boundary
closest to the community of Trapp. The
121-hectare (300-acre) project site was
previously disturbed by preliminary
construction activities in the mid-1980s,
when EKPC began construction of the
J.K. Smith Power Station. EKPC had
completed preliminary grading, primary
foundations, fire protection piping, and
rail spur access infrastructure
installation before the project was
canceled in the early 1990s, when the
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projected demand for electricity in the
area failed to materialize. The Kentucky
Pioneer IGCC Demonstration Project
will be built on the portion of the site
that was previously cleared and graded.
The site is reached by Kentucky
Highway 89 and accessed through a
gated perimeter fence and access road.
The access road is approximately 1.6
kilometers (1 mile) long from Kentucky
Highway 89 to the project site. Plant
access by rail would be from a freight
rail line owned by CSX Transportation,
Inc., which crosses the eastern side of
the station. An existing railroad loop
approximately 5 kilometers (3.1 miles)
long will be used for raw material
delivery and product transportation
around the 121-hectare (300-acre)
project site.

To support the project, EKPC plans to
construct a new 138-kilovolt (kV)
electric transmission line. The proposed
line would extend northeasterly from
the project site to the Spencer Road
Terminal in Montgomery County,
Kentucky, where it would interconnect
with the existing local power grid. This
transmission line would provide
additional capacity adequate to
accommodate the addition of the
Kentucky Pioneer IGCC Demonstration
Project and is consistent with the master
plan for transmission outlets required
for existing and future generation at
EKPC’s J.K. Smith Site. The proposed
new transmission line would be
approximately 27 kilometers (17 miles)
in length, though the specific route for
the line has yet to be determined.
However, in the FEIS, DOE has
examined, as appropriate, the general
impacts that would be expected from
this type of line.

The U.S. Department of Agriculture,
Rural Utility Service (RUS), has
approval authority for the capacity
upgrade of the transmission line. Under
RUS NEPA policies and procedures (7
CFR part 1794), RUS will prepare
appropriate NEPA analysis of the
impacts associated with the
transmission line.

The proposed project will be
comprised of two parts: the “power
island” and the “‘gasification island.”
The power island will be comprised of
two combined cycle turbine units that
would generate most of the electricity at
the site. These units could run on a
natural gas feed or a synthesis gas
(syngas) feed generated from Refuse
Derived Fuel (RDF) pellets and coal in
BGL gasifier units. The gasification
island will consist of the following
major facility components: (1) RDF
pellet and coal receipt and storage
sheds; (2) gasification plant; (3) sulfur
removal and recovery facility; and (4)

air separation plant. The production of
syngas in the BGL process occurs in the
gasification plant and utilizes the sulfur
removal and recovery facility and air
separation plant.

The syngas firing process consists of
the following four steps: (1) Generation
of syngas from RDF pellets and coal
reacting with steam and oxygen in a
high temperature chemically reducing
atmosphere; (2) removal of
contaminants, including particulates
and sulfur in the sulfur removal and
recovery facility; (3) clean syngas
combustion in a gas turbine generator to
produce electricity; and (4) recovery of
residual heat in the hot exhaust gas
produced by the gas turbine. The
residual heat will be used to generate
steam in a heat recovery steam generator
that produces additional electricity in a
steam turbine, which is the combined
cycle aspect of the plant.

The solid fuel source for the Kentucky
Pioneer IGCC Demonstration Project
will be high sulfur coal and RDF pellets.
RDF pellets will be procured from a
RDF pellet manufacturer. The two fuel
sources will be shipped by rail directly
to on-site storage. At a minimum, 50
percent of the feed will consist of high-
sulfur coal from the Kentucky region
during the one-year demonstration
period.

KPE intends to use high sulfur coal
for direct delivery to the project site.
Western Kentucky coal is generally
considered the high-sulfur coal region;
however, Eastern Kentucky may also
provide high-sulfur coal supplies.
Project economics will determine the
supplier and the type of coal supplied.
The facility will require approximately
1,125 kilograms (2,500 tons) per day of
coal, which equates to about 25 railcars
per day. Compared to entirely coal-fired
electric generation technologies, this
project will require less coal
consumption to generate 540 MW.

RDF is manufactured in a process that
includes controlled steps for the
processing of municipal solid waste
(MSW) or common household waste.
RDF pellets are stable and durable
because they are made with relatively
low moisture content. The process
results in pellets with a relatively
uniform size and shape and generally
uniform energy content. RDF pellets
also have a relatively low ash content
and good handling and storage life
before use. The RDF pellets will be
procured from an existing manufacturer.
RDF pellets are typically extruded into
a uniform dense shape that makes them
well suited to transportation and
storage. The Kentucky Natural
Resources and Environmental
Protection Cabinet has determined that

the pellets to be used in this facility
qualify as RDF.

The production of syngas in the
Kentucky Pioneer IGCC Demonstration
Project facility will occur in a carefully
controlled environment. Gasification
technology is known to produce a very
consistent syngas product, regardless of
the variability of the feed. Though the
RDF pellet composition is expected to
be relatively constant, slight variations
in the composition would have no effect
on the composition of the syngas
produced. The resulting syngas is
expected to be 55 percent carbon
monoxide (CO), 30 percent hydrogen
gas, 10 percent carbon dioxide, 5
percent methane and ethane, with a
relatively small amount of sulfur in the
form of hydrogen sulfide.

Alternatives

Congress directed DOE to pursue the
goals of the CCT Program by means of
partial funding of projects owned and
controlled by non-federal sponsors. This
statutory requirement places DOE in a
much more limited role than if the
federal government were the owner and
operator of the project. In the latter
situation, DOE would be responsible for
a comprehensive review of reasonable
alternatives for siting the project.
However, in dealing with an applicant,
the scope of alternatives is necessarily
more restricted because DOE must focus
on alternative ways to accomplish its
purpose that reflect both the application
before it and the role DOE plays in the
decisional process. It is appropriate in
such cases for DOE to give substantial
weight to the applicant’s needs in
establishing a project’s reasonable
alternatives.

Based on the foregoing principles, the
only reasonable alternative to the
proposed action is the no-action
alternative. The EIS includes two no-
action alternative scenarios, which are
discussed below. Other alternatives that
did not meet the goals and objectives of
the CCT Program, or the applicant, were
dismissed from further consideration.

Proposed Action

Under the Proposed Action, DOE will
provide, through a Cooperative
Agreement with KPE, financial
assistance for the design, construction,
and operation of the proposed Kentucky
Pioneer IGCC Demonstration Project. All
associated facilities for the power and
gasification islands, including fuel
storage, rail car unloading sites, and air
emissions control equipment, will be
constructed under the Proposed Action.
In addition, EKPC plans to construct an
electric transmission line. The proposed
project would be designed for at least 20
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years of commercial operation,
beginning with a one-year CCT Program
demonstration period. The proposed
project would cost $414 million, of
which DOE’s share would be
approximately $60 million, or 15
percent.

The proposed project includes the
design, construction, and operation of
BGL gasification technology and
associated facilities to provide a fuel
source for the two planned turbines.
Under the Proposed Action, the turbines
would be fired using the syngas product
generated by the gasification
technology. The Proposed Action would
demonstrate the following innovative
technologies: (1) Gasification of RDF
pellets and coal; and (2) use of a syngas
product as a clean fuel in combined
cycle turbine generator sets. This project
would be the first commercial scale
application of this modified co-feed
version of the BGL gasification
technology in the United States. The
facility is expected to be operational for
20 years, with the first year committed
to the demonstration of these
technologies.

No Action Alternative

An analysis of the No Action
Alternative is included in the EIS, as
required under NEPA. Under No Action
Alternative 1, DOE would not provide
$60 million in cost-shared funding for
the project and no plant would be
constructed as a result. DOE believes
that this scenario is unlikely to occur
but it is presented in the EIS because it
serves as an analytical baseline for
comparison of the environmental effects
of the project.

Under No Action Alternative 2, DOE
would not provide $60 million cost-
shared funding for the project; however,
KPE would construct a natural gas-fired
combined cycle plant, the power island
portion of the overall project without
the gasification component, at the
proposed project location. This
alternative includes all associated
facilities required for the operation of
the power island, including
administrative offices, on-site utilities,
steam-generating units, required air
emissions control equipment, and
wastewater treatment equipment. All
water for the plant would be supplied
from existing EKPC intake structures at
the J.K. Smith Site. The EKPC
transmission line would also be
required to support this action.

Major Environmental Impacts and
Mitigation Measures

No Action Alternative 1 would not
result in any adverse environmental
impacts because no construction or

change in activities would occur. Under
No Action Alternative 1, however,
beneficial socioeconomic impacts (jobs
and revenue) would not be created and
needs for electric power capacity in the
region would not be supplied. This
alternative would not meet CCT
Program goals.

This section summarizes the expected
environmental impacts of the Proposed
Action and No Action Alternative 2 on
potentially affected environmental
resource areas and discusses mitigation
measures. The resource areas include:
land use, socioeconomics, cultural
resources, aesthetic and scenic
resources, geology, air quality, water
resources and water quality, ecological
resources, noise, traffic and
transportation, occupational and public
health and safety, and waste
management.

Land Use

No Action Alternative 2 would
disturb approximately 5 to 8 hectares
(12 to 20 acres) of previously disturbed
land for project construction activities.
The foundation of the power island
would occupy approximately 4.8
hectares (12 acres). All land use impacts
from No Action Alternative 2 would
also occur under the Proposed Action.
In addition, the Proposed Action would
disturb a maximum of 2.8 hectares (7
acres) of previously disturbed land for
storage and rail car loading and
unloading facilities. No effects are
expected on surrounding land uses or
local land use plans and policies under
either alternative.

Socioeconomics

No Action Alternative 2 would
employ an average of 120 workers, with
a maximum of 200, during construction.
This would indirectly lead to the
creation of another 138 to 230 jobs
depending on the duration of peak
construction levels. The facility
operation would require 24 employees
for the 20-year life cycle of the plant; an
additional 54 jobs would be created
indirectly as a result.

The Proposed Action would employ
an average of 600 workers, with a
maximum of 1,000 during construction.
This would indirectly lead to the
creation of another 690 to 1,150 jobs
depending on the duration of peak
construction levels. The 20-year
demonstration and operation period
would require 120 employees; an
additional 270 jobs would be created
indirectly as a result. Property values for
land tracts in the viewshed of the
gasifier units may decrease.

Cultural Resources

The J.K. Smith Site has been
previously disturbed and cultural
resources were identified and excavated
during the initial development of the
discontinued J.K. Smith Power Station
in the early 1980s. The Kentucky State
Historic Preservation Office (SHPO) has
confirmed that the Section 106 Review
process was completed for the Kentucky
Pioneer IGCC Demonstration Project’s
Area of Potential Effect in December of
1980. The terms of the Memorandum of
Agreement drawn up in conjunction
with the Advisory Council on Historic
Preservation for the J.K. Smith Station
have been met under the Kentucky
Pioneer IGCC Demonstration Project and
no further identification, evaluation,
mitigation, and consultation activities
are required. In accordance with 36 CFR
800.4(d), the SHPO finds that there is no
effect on historic properties from No
Action Alternative 2 or the Proposed
Action.

Deeply buried archaeological
resources, including human remains,
could be discovered during construction
activities. To minimize the potential
adverse effects to unanticipated
discoveries during construction, basic
information will be provided to workers
involved in ground disturbing activities
regarding the recognition of
archaeological resources and Native
American cultural items and the
procedures to be followed upon
discovery. The construction contractor
will be required to assure that discovery
procedures are implemented in all
applicable cases.

Aesthetic and Scenic Resources

The combined-cycle units that would
be constructed under No Action
Alternative 2 and the Proposed Action
would not be visible from outside the
site area and would have no visible
plumes associated with them. The
gasifier facility stacks installed under
the Proposed Action would be
approximately 65 meters (213 feet) tall
and would be visible from as far away
as Winchester, located 13.3 kilometers
(8.3 miles) northwest of the project site.
Fugitive dust emissions may
temporarily affect visibility during
construction at the site and would be
mitigated with standard dust control
measures. The visibility of the plumes
associated with the Proposed Action
would be dependent on weather and
wind pattern; however, they would
likely be visible from up to 12.8
kilometers (8 miles) from the facility
location.
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Geology

Minor impacts on the geologic
resources, notably loss of prime
farmland soils, are expected from the
construction and operation of the No
Action Alternative 2 and the Proposed
Action. However, the impacts are
expected to be minor, because the site
has been previously graded and
disturbed. The Proposed Action would
have a slightly greater impact on
geologic resources due to the additional
support facilities required for operation.
Disturbances associated with
construction would be mitigated with
runoff, erosion, and dust controls.
Geologic hazards are not expected to
have any effects on either No Action
Alternative 2 or the Proposed Action.

Air Resources

Air emissions would be similar in
quantity under No Action Alternative 2
and the Proposed Action. Increases
would occur in annual air emissions of
nitrogen oxides (NOx), carbon
monoxide (CO), sulfur oxides (SOx),
particulate matter, and reactive organic
gases. Under the Proposed Action, the
greatest quantity of emissions would be
from NOx (approximately 1,100 tons per
year [TPY]), CO (approximately 800
TPY), and SOx (approximately 500
TPY). The Proposed Action would also
result in increases in hazardous air
pollutant emissions of approximately 9
TPY for all hazardous pollutants
combined. More than half of this figure
is attributable to the increase in nickel
emissions; however, the overall increase
would present little risk to human
health and the environment (see
Occupational and Public Health and
Safety section, below). Pollutant
emissions would be well within
applicable standards; however, annual
average emissions for NOx and
particulate matter would approach the
Prevention of Significant Deterioration
(PSD) Rule for Significant Impact Level
Limits. The levels of particulate matter
would also approach the 24-hour PSD
limits.

Emission control requirements
(equipment design requirements and
operational procedures requirements)
for the proposed project have been
established by the Kentucky Division for
Air Quality and the EPA as part of the
PSD permit approval process. Emission
controls included as part of the PSD
permit include enclosed storage of raw
materials; fabric filters on limestone
storage silos; covered conveyors for raw
material transfer; drift eliminators on
the cooling tower; and steam injection
or other combustion controls on the gas
turbines. During construction activities,

fugitive dust will be minimized using
standard dust control measures such as
watering. Railcars will be covered to
minimize fugitive dust from coal and
RDF pellet transport to the site.

Water Resources

No Action Alternative 2 would
require 3.8 million liters per day (MLD)
(1 million gallons per day [MGD]) of
surface water from the Kentucky River
for facility operations and would
generate less than 1.5 MLD (0.4 MGD)
of wastewater. The Proposed Action
would require 15.1 MLD (4 MGD) of
surface water from the Kentucky River
for facility operations and would
generate 1.5 MLD (0.4 MGD) of
wastewater. Treated wastewater would
be discharged into the Kentucky River.
The remaining 13.6 MLD (3.6 MGD)
would be used during the operation of
the gasifier, turbine condensers, and
fuel gas saturation process, as well as for
other miscellaneous uses. It is expected
that no significant impacts would occur
to water levels as the amount of the
intake required for the Proposed Action
represents approximately 0.1 percent of
the average calculated daily flow and 4
percent of the low flow conditions of
the Kentucky River near the site. Coal
and RDF pellets would be unloaded,
stored, and conveyed in enclosed
structures with concrete floors and
would not impact water resources. No
use of or discharge to groundwater
resources is expected to occur during
construction and operation of either
facility.

Potential water resources and water
quality impacts for facility discharges
will be minimized by pretreatment in a
new wastewater treatment facility.
Federal and state-issued permits
regulating water usage and wastewater
discharge would specify site-specific
criteria to minimize potential impacts.
The facility will be designed to
minimize water usage, and any
discharges would comply with federal
and state wastewater and stormwater
discharge permits.

During low flow conditions, potential
conflicts could exist between competing
users of the river. To help minimize
such conflicts, KPE will cease water
withdrawals if drought conditions
warrant or if requested by the state.

Under the proposed action, minor
activity to extend the water intake
structure would be required alongside
the river channel, however, no impacts
to the floodplain would result. No
wetlands have been identified in the
project area and no impacts to wetlands
would result.

Ecological Resources

The construction of the facilities for
No Action Alternative 2 would result in
the loss of approximately 4.8 hectares
(12 acres) while the Proposed Action
would result in a loss of 7.6 hectares (19
acres) of old-field vegetation and its
respective habitat. No federal- or state-
listed protected, sensitive, rare, or
unique species have been identified at
the project site location and suitable
habitat for the federally-endangered
running buffalo clover is not present.
Therefore, there would be no impacts to
any federal- or state-listed protected or
endangered species from either No
Action Alternative 2 or the Proposed
Action. The thermal plume from
wastewater discharge into the Kentucky
River would likely not have an impact
on aquatic organisms.

Post construction mitigation
landscaping will consist of a control
program for non-native invasive plant
species such as non-native thistles,
fescue, and mustard. The site will be
revegetated with a blend of native
grasses and forbs. Due to the height of
the emissions stacks, the Federal
Aviation Administration requires stack
lighting. To minimize bird strike
mortality, the U.S. Fish and Wildlife
Service (USFWS) has developed a set of
voluntary recommendations for tower
siting, construction, operation, and
decommissioning. The gasifier stacks
lighting system will be designed in
consideration of the USFWS
recommendations.

Noise

The construction and operation of
both No Action Alternative 2 and the
Proposed Action would result in minor
noise increases over existing
background noise levels beyond the
borders of the J.K. Smith Site. Vehicle
and rail traffic associated with both
alternatives would cause minor noise
increases of less than 2 decibels over
background noise levels in the nearby
community of Trapp.

Mitigation measures necessary to
minimize noise impacts will be
implemented for the proposed action.
Buildings housing the gas turbine units
will be designed to ensure a substantial
reduction in noise transmitted to the
outside. A reduction of gas turbine noise
to 95 dBA or less, adjacent to the
outside of the building, is a basic design
requirement. In addition, the building
housing the gasifiers will be designed to
ensure a significant reduction in noise
transmitted to the outside. A reduction
of gasifier noise to 65 dBA or less,
adjacent to the outside of the building,
is a basic design requirement.
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Traffic and Transportation

Under No Action Alternative 2,
approximately 100 to 200 vehicle trips,
depending on the level of construction
activity, would be made per shift change
during facility construction. An
additional 40 to 60 heavy-duty truck
trips per day would be made to and
from the project site and rail cars would
move heavy equipment to and from the
site as needed. Approximately 48
vehicle trips per day would be made
during facility operation, all utilizing
Kentucky Highway 89. Since the
existing traffic near the project site is
light, this would result in little impact
to local traffic. No rail cars are expected
to be required for facility operation
under No Action Alternative 2.

Under the Proposed Action,
approximately 500 to 1,000 vehicle
trips, depending on the level of
construction activity, would be made
per shift change during facility
construction. An additional 40 to 60
heavy-duty truck trips per day would be
made to and from the project site and
rail cars would move heavy equipment
to and from the site as needed. Traffic
congestion may be heavy during
afternoons when school buses operate
along Kentucky Highway 89.
Approximately 160 to 240 vehicle trips
per day would be made during facility
operation, all utilizing Kentucky
Highway 89. This would have a greater
impact on local traffic than No Action
Alternative 2 and mitigation measures,
discussed below, will be implemented
to ease the impact. KPE will be
responsible for repairing any damage to
local roads due to excessive use or
overweight vehicles. Approximately one
unit train (100 rail cars) would move in
or out of the site each day during
operation. Existing rail infrastructure
onsite is sufficient to accommodate a
full unit train, thus removing it from the
mainline track. KPE will design and
implement an Emergency Response Plan
and a Spill Prevention, Control, and
Countermeasure Plan that would detail
response and clean up measures for any
accidents resulting from fuel or waste
transportation.

The addition of turning lanes and a
traffic signal will assist in regulating
traffic flows at the intersection of the
site access road and Kentucky Highway
89. Any changes to Kentucky Highway
89 will be made in conjunction with the
7th District of the Kentucky
Transportation Cabinet. To facilitate
traffic in and out of the project site, the
access road would be widened to four
lanes, or directional controls would be
implemented. Directional controls refer
to having both lanes travel in the same

direction during peak usage of the road.
Appropriate warning signs will be put
in place if this method is adopted. Aside
from scheduling rail deliveries in
coordination with other main rail line
traffic, no mitigation is required for rail
transportation.

Occupational and Public Health and
Safety

Typical worker impacts present in the
construction industry would be
associated with facility construction
under both No Action Alternative 2 and
the Proposed Action. All noise and
health impacts would be mitigated
using standard industry safety
measures. The Proposed Action would
present a small increase in cancer risks
to workers and the public due to
hazardous air pollutant emissions
associated with operation of the
combustion turbines of the power island
component. The estimated cumulative
lifetime cancer risk, assuming
continuous exposure for a 70-year
period at the location of maximum
annual average exposure which is
within the J.K. Smith Site, is 5E-05 (i.e.,
50 per one million individuals) or a
0.005 percent increase in cancer risk per
person. However, this cumulative
lifetime cancer risk is a very
conservative estimate due to
assumptions and extrapolation
procedures used in the analysis.

Waste Management

Facility construction and operation
would generate small quantities of
hazardous and non-hazardous wastes
and wastewater under No Action
Alternative 2. The construction of the
Proposed Action would generate
proportionately more wastes than No
Action Alternative 2, as it would take
four times as long to build. Operation of
the Proposed Action would generate
more wastewater and hazardous wastes
than No Action Alternative 2. All
wastewater will be treated before release
into the Kentucky River. The gasifiers
would generate vitrified frit and
elemental sulfur, which DOE expects
would be marketed. KPE will conduct
appropriate tests to confirm the
expectations that the frit is not
hazardous. Ultimately, if the frit is
found to be hazardous, KPE could
decide to use a 100 percent coal feed,
the impacts from which would be
essentially the same as the impacts
examined under the Proposed Action.
Standard industry practices will be used
to minimize the wastes produced during
construction and operation of either
facility. Hazardous wastes will be
disposed of in approved hazardous
waste landfills.

Environmentally Preferred Alternative

No Action Alternative 1 is
environmentally preferable because it
would result in no impacts on any of the
resource areas in the vicinity of the
project site. Under No Action
Alternative 1, however, the need for
expanded electric power capacity in the
region would not be met and beneficial
socioeconomic impacts (jobs and
revenue) would not be created, nor
would the goals of the CCT Program
concerning the demonstration of this co-
feed BGL technology be achieved. The
primary impacts from No Action
Alternative 2 and the Proposed Action
would be to land use, socioeconomics,
visual and aesthetic resources, air
resources, and traffic and transportation.
The impacts from the Proposed Action
generally would be small, and would be
relatively greater to socioeconomics
(beneficial), visual and aesthetic
resources, air resources, and traffic and
transportation in comparison to No
Action Alternative 2. Unavoidable
adverse impacts from No Action
Alternative 2 and the Proposed Action
would occur to aesthetic and scenic
resources (the presence of a new facility
and additional transmission line), water
resources (withdrawals from the
Kentucky River), ecological resources
(habitat removal), and traffic and
transportation (increase in local vehicle
trips taken). No environmental justice
impacts are expected under any of the
alternatives.

Comments on the Final EIS

The only comments that DOE
received on the Final EIS were from the
U.S. Environmental Protection Agency
(EPA). EPA stated that, in the Final EIS,
DOE had resolved in a satisfactory
manner EPA’s comments on the Draft
EIS regarding wetlands, transmission
lines and towers, cooling tower
discharge, air permitting, wind direction
data, and other regulatory matters.
However EPA expressed continued
concerns about some potential impacts,
including water, waste, ecological, and
noise components of the project. DOE
believes that mitigation measures for the
proposed action adequately address
EPA’s concerns. For example, KPE has
agreed to work with the State of
Kentucky during extremely low river
flow conditions and cease operations if
requested. KPE also will test the
vitrified frit to determine whether it is
a hazardous waste, and will ensure that
noise levels are acceptable. DOE will
ask RUS to share their NEPA
document(s) regarding the electric
transmission line with EPA. Further,
DOE will prepare a Mitigation Action
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Plan in accordance with its NEPA
regulations (10 CFR 1021.331(a)), which
will serve as a tool for monitoring
mitigation commitments.

Decision

DOE will implement the Proposed
Action of providing approximately $60
million in cost-shared federal funding
support to design, construct, and
demonstrate the co-feed BGL technology
proposed by KPE. The project is
intended to demonstrate the combined
removal of SO, NOx, and particulate
matter in a BGL co-feed technology at a
size (540 MW) approximately 40 to 50
percent larger than other currently
operating, 100 percent coal-fed gasifier
systems. The project is expected to
generate sufficient data from design,
construction, and operation to allow
private industry to assess the potential
for commercial application of the larger
scale co-feed BGL technology. This
decision to provide cost-shared funding
for the proposed project was made after
careful review of the potential
environmental impacts, as analyzed in
the EIS.

DOE’s decision incorporates all
practicable means to avoid or minimize
environmental harm. In accordance
with Section 1021.331(a) of the DOE
NEPA regulations, DOE will prepare a
Mitigation Action Plan that addresses
mitigation commitments expressed in
this ROD. Copies of the Mitigation
Action Plan may be obtained from Roy
Spears, NEPA Document Manager, U.S.
Department of Energy, National Energy
Technology Laboratory, 3610 Collins
Ferry Road, Morgantown, WV 26507;
telephone: (304) 285-5460.

Issued in Washington, DC on, this 29th day
of January 2003.

Carl Michael Smith,

Assistant Secretary for Fossil Energy.

[FR Doc. 03-2512 Filed 2—-3-03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Fernald

AGENCY: Department of Energy, DOE.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Fernald. The Federal
Advisory Committee Act (Pub. L. 92—
463, 86 Stat. 770) requires that public
notice of these meetings be announced
in the Federal Register.

DATES: Saturday, February 13, 2003; 6—
9 p.m.

ADDRESSES: Crosby Senior Center, 8910
Willey Road, Harrison, OH.

FOR FURTHER INFORMATION CONTACT:
Doug Sarno, The Perspectives Group,
Inc., 1055. North Fairfax Street, Suite
204, Alexandria, VA 22314, at (703)
837—1197, or e-mail;
djsarno@theperspectivesgroup.com.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE in the areas of environmental
restoration, waste management, and
related activities.

Tentative Agenda:

6 p.m. Call to Order

6:30—6:40 p.m. Chair’s Remarks and
Ex Officio Announcements

6:40—6:50 p.m. Feedback from SSAB
Workshop

6:50—7:15 p.m. General Updates

7:15—7:30 p.m. Follow-up on Silos
Roundtable

7:30—8 p.m. Long Term Stewardship
Expectations

8—8:30 p.m. Purpose for Natural
Resource Damages Roundtable
Discussion

8:30—8:45 p.m. Next Steps for
Stewardship

8:45—9 p.m. Public Comment

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board chair either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact the Board chair at the address or
telephone number listed below.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer, Gary
Stegner, Public Affairs Office, Ohio
Field Office, U.S. Department of Energy,
is empowered to conduct the meeting in
a fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments. This Federal
Register notice is being published less
than 15 days prior to the meeting date
due to programmatic issues that had to
be resolved prior to the meeting date.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC, 20585 between 9
a.m. and 4 p.m., Monday-Friday, except
Federal holidays. Minutes will also be
available by writing to the Fernald
Citizens’ Advisory Board, % Phoenix
Environmental Corporation, MS-76,
Post Office Box 538704, Cincinnati, OH

43253-8704, or by calling the Advisory
Board at (513) 648—6478.

Issued at Washington, DC, on January 30,
2003.
Rachel Samuel,
Deputy Advisory Committee Management
Officer.
[FR Doc. 03—2510 Filed 2—3-03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
Office of Science

High Energy Physics Advisory Panel

AGENCY: Department of Energy, DOE.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the High Energy Physics
Advisory Panel (HEPAP). Federal
Advisory Committee Act (Pub. L. 92—
463, 86 Stat. 770) requires that public
notice of these meetings be announced
in the Federal Register.

DATES: Thursday, March 6, 2003; 9 a.m.
to 6 p.m. and Friday, March 7, 2003;
8:30 a.m. to 4 p.m.

ADDRESSES: Lawrence Berkeley National
Laboratory, 1 Cyclotron Rd. Bldg. 54,
Perserverance Hall, Berkeley, CA 94720.
FOR FURTHER INFORMATION CONTACT:
Bruce Strauss, Executive Secretary; High
Energy Physics Advisory Panel; U.S.
Department of Energy; 19901
Germantown Road; Germantown,
Maryland 20874-1290; Telephone: 301—
903-3705

SUPPLEMENTARY INFORMATION:

Purpose of Meeting: To provide
advice and guidance on a continuing
basis with respect to the high energy
physics research program.

Tentative Agenda: Agenda will
include discussions of the following:

Thursday, March 6, 2003, and Friday,
March 7, 2003

* Discussion of Department of Energy
High Energy Physics Programs

* Discussion of National Science
Foundation Elementary Particle
Physics Program

* Discussion of the DOE/NSF High
Energy Physics Advisory Panel,
Subpanel on Long Range Planning for
U.S. High Energy Physics

* Discussion of High Energy Physics
University Programs

* Reports on and Discussion of U.S.
Large Hadron Collider Activities

* Reports on and Discussions of Topics
of General Interest in High Energy
Physics

» Public Comment (10-minute rule)
Public Participation: The meeting is

open to the public. If you would like to
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file a written statement with the Panel,
you may do so either before or after the
meeting. If you would like to make oral
statements regarding any of these items
on the agenda, you should contact Bruce
Strauss, 301-903-3705 or
Bruce.Strauss@science.doe.gov (e-mail).
You must make your request for an oral
statement at least 5 business days before
the meeting. Reasonable provision will
be made to include the scheduled oral
statements on the agenda. The
Chairperson of the Panel will conduct
the meeting to facilitate the orderly
conduct of business. Public comment
will follow the 10-minute rule.

Minutes: The minutes of the meeting
will be available for public review and
copying within 30 days at the Freedom
of Information Public Reading Room;
Room 1E-190; Forrestal Building; 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p.m., Monday through Friday, except
Federal holidays.

Issued at Washington, DC, on January 30,
2003.
Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 03—-2511 Filed 2—3-03; 8:45 am|
BILLING CODE 6450-01—P

ENVIRONMENTAL PROTECTION
AGENCY

[OECA-2002-0018; FRL-7447-2]

Agency Information Collection
Activities; Submission of EPA ICR No.
0658.08, OMB Number 2060—-0004 to
OMB for Review and Approval,
Comment Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: NSPS for Pressure Sensitive
Tape and Label Surface Coating (40 CFR
part 60, subpart RR), (OMB Control No.
2060-0004, EPA ICR No. 0658.08). The
ICR, which is abstracted below,
describes the nature of the information
collection and its estimated burden and
cost.

DATES: Additional comments may be
submitted on or before March 6, 2003.
ADDRESSES: Follow the detailed
instructions in the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Leonard Lazarus, Compliance
Assessment and Media Programs
Division, Office of Enforcement and
Compliance, Mailcode 2223A,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (202)
564—6369; fax number: (202) 564—0050;
e-mail address: lazarus.leonard@epa.gov

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On June 20, 2002 (67 FR 41981), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received no
comments.

EPA has established a public docket
for this ICR under Docket ID No. OECA—
2002-0018, which is available for public
viewing at the Enforcement and
Compliance Docket and Information
Center (ECDIC) in the EPA Docket
Center (EPA/DC), EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the ECDIC is
(202) 566—1514. An electronic version of
the public docket is available through
EPA Dockets (EDOCKET) at http://
www.epa.gov/edocket. Use EDOCKET to
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select ““‘search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice, and
according to the following detailed
instructions: (1) Submit your comments
to EPA online using EDOCKET (our
preferred method), by e-mail to
docket.oeca@epa.gov, or by mail to: EPA
Docket Center, Environmental
Protection Agency, Mailcode: 2201T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, and (2) Mail
your comments to OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

EPA’s policy is that public comments,
whether submitted electronically or in
paper, will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,

CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov./
edocket.

Title: NSPS for Pressure Sensitive
Tape and Label Surface Coating (40 CFR
part 60, subpart RR) (OMB Control No.
2060—0004, EPA ICR Number 0658.08).
This is a request of an existing approved
collection expiring January 31, 2003.
Under the OMB regulations, the Agency
may continue to conduct or sponsor the
collection of information while this
submission is pending at OMB.

Abstract: The New Source
Performance Standards (NSPS) for
Pressure Sensitive Tape and Label
Surface Coating, published at 40 CFR
part 60, subpart RR were proposed on
December 30, 1980, and promulgated on
October 18, 1983. These regulations
apply to each coating line used in the
manufacture of pressure sensitive tape
and label materials, and on which
construction or reconstruction
commenced after December 30, 1980.
This information is being collected to
assure compliance with 40 CFR part 60,
subpart RR. Facilities that input 45 Mg
of volatile organic compounds (VOC) or
less per 12 month period are not subject
to the emission limit established by the
subpart. This information is being
collected to assure compliance with 40
CFR part 60, subpart RR.

Owners and operators of the affected
facilities must make the following one-
time-only reports: notification of the
date of construction or reconstruction;
notification of the anticipated and
actual dates of initial startup;
notification of any physical change to an
existing facility that may increase the
regulated pollutant emission rate;
notification of initial performance test
and the results of the initial
performance test. Owners or operators
are also required to maintain records of
the occurrence and duration of any
startup, shutdown or malfunction in the
operation of an affected facility, or any
period during which the monitoring
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system is inoperative. The
recordkeeping requirements consist of
the occurrence and duration of any start
up and malfunctions as described. They
include the initial performance test
results including information necessary
to determine conditions of the
performance test; performance test
measurements and results including, for
affected facilities complying with the
standard without the use of add-on
controls, a weighted average of the mass
of solvent used per mass of coating
solids applied; the weighted average
mass of VOC per mass of coating solids
applied at facilities controlled by a
solvent recovery device; the weighted
average mass of VOC per mass of
coating solids applied being used at a
facility controlled by a solvent
destruction device; and the results of
the monthly performance and records of
operating parameters.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15,
and are identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 35 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Owners/Operators of coating lines used
in the manufacture of pressure sensitive
tape and label materials.

Estimated Number of Respondents:
37.

Frequency of Response: Semiannual
for all, every other year for excess
emission report.

Estimated Total Annual Hour Burden:
3,179 hours.

Estimated Total Annual Labor Cost:
$71,800.

Changes in the Estimates: There is a
decrease of 35,925 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This decrease is the result of
a search of the Agency’s AFS database
which identified a significantly lower
number of respondents than was used in
previous ICR burden estimates.

Dated: January 28, 2003.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 03-2537 Filed 2—-3-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[OECA-2002-0023; FRL—7447-3]

Agency Information Collection
Activities; Submission of EPA ICR No.
0997.07 (OMB No. 2060-0079) to OMB
for Review and Approval; Comment
Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: NSPS for Petroleum Dry
Cleaners (40 CFR part 60, subpart JJJ)
(OMB Control No. 2060-0079, EPA ICR
No. 0997.07) The ICR, which is
abstracted below, describes the nature of
the information collection and its
estimated burden and cost.

DATES: Additional comments may be
submitted on or before March 6, 2003.
ADDRESSES: Follow the detailed
instructions in the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Joyce Chandler, Compliance Assistance
and Sector Programs Divisions,
Mailcode 2224A, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW, Washington, DC 20460;
telephone number: 202—-564-7073; fax
number: 202-564—0009; e-mail address:
chandler.joyce@epa.gov.

SUPPLEMENTARY INFORMATION:

EPA has submitted the following ICR
to OMB for review and approval
according to the procedures prescribed
in 5 CFR 1320.12. On June 20, 2002 (67
FR 41981), EPA sought comments on
this ICR pursuant to 5 CFR 1320.8(d).
EPA received no comments.

EPA has established a public docket
for this ICR under Docket ID No. OECA—

2002-0023, which is available for public
viewing at the Enforcement and
Compliance Docket and Information
Center (ECDIC) in the EPA Docket
Center (EPA/DC), EPA West, Room
B102, 1301 Constitution Ave., NW,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the
Enforcement and Compliance Docket
and Information Center is (202) 566—
1514. An electronic version of the
public docket is available through EPA
Dockets (EDOCKET) at http://
www.epa.gov/edocket. Use EDOCKET to
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice, and
according to the following detailed
instructions: (1) Submit your comments
to EPA online using EDOCKET (our
preferred method), by e-mail to
docket.oeca@epa.gov, or by mail to: EPA
Docket Center, Environmental
Protection Agency, Mailcode: 2201T,
1200 Pennsylvania Ave., NW,
Washington, DC 20460, and (2) Mail
your comments to OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW, Washington, DG
20503.

EPA’s policy is that public comments,
whether submitted electronically or in
paper, will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
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31, 2002), or go to http://www.epa.gov/
edocket.

Title: NSPS for Petroleum Dry
Cleaners (40 CFR part 60, subpart JJJ)
(OMB Control No. 2060-0079, EPA ICR
Number 0997.07). This is a request to
renew an existing approved collection
that is scheduled to expire on January
31, 2003. Under the OMB regulations,
the Agency may continue to conduct or
sponsor the collection of information
while this submission is pending at
OMB.

Abstract: The New Source
Performance Standards (NSPS) for the
Petroleum Dry Cleaning industry
(subpart JJJ) were proposed on
December 14, 1982 and promulgated on
September 21, 1984. These standards
apply to the owners or operators of
petroleum dry cleaning facilities
constructed, reconstructed, or modified
after December 14, 1982 whose total
manufacturer’s rated dryer capacity is
equal to or greater than 38 kilograms (84
pounds). This information is being
collected to assure compliance with 40
CFR part 60, subpart JJJ.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15,
and are identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 16 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Petroleum Dry Cleaners.

Estimated Number of Respondents:
18.

Frequency of Response: initial.

Estimated Total Annual Hour Burden:
1,483 hours.

Estimated Total Annual Cost:
$84,720, includes $0 annualized capital
or O&M costs.

Changes in the Estimates: There is no
change of 1,483 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens.

Dated: January 28, 2003.

Oscar Morales,

Director, Collection Strategies Division.
[FR Doc. 03—-2538 Filed 2—3-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OECA-2002-0020; FRL—-7447-4]

Agency Information Collection
Activities; Submission of EPA ICR No.
0659.09 (OMB No. 2060-0108) to OMB
for Review and Approval; Comment
Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: NSPS for Surface Coating of
Large Appliances (40 CFR part 60,
subpart SS), (OMB Control No. 2060-
0108, EPA ICR No. 0659.09) The ICR,
which is abstracted below, describes the
nature of the information collection and
its estimated burden and cost.

DATES: Additional comments may be
submitted on or before March 6, 2003.
ADDRESSES: Follow the detailed
instructions in the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Leonard Lazarus, Compliance
Assessment and Media Programs
Division, Office of Enforcement and
Compliance, Milked 2223A,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (202)
564—6369; fax number: (202) 564—0050;
e-mail address:
lazarus.leonard@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the

procedures prescribed in 5 CFR 1320.12.

On June 20, 2002 (67 FR 41981), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received no
comments.

EPA has established a public docket
for this ICR under Docket ID No. OECA—
2002—-0020, which is available for public
viewing at the Enforcement and
Compliance Docket and Information
Center (ECDIC) in the EPA Docket
Center (EPA/DC), EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the NSPS for
Surface Coating of Large Appliance (40
CFR part 60, subpart SS) Docket is (202)
566—1514). An electronic version of the
public docket is available through EPA
Dockets (DOCKET) at http://
www.epa.gov/edocket. Use DOCKET to
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice, and
according to the following detailed
instructions: (1) Submit your comments
to EPA online using DOCKET (our
preferred method), by e-mail to
docket.oeca@epa.gov, or by mail to: EPA
Docket Center, Environmental
Protection Agency, Mail Code; 2201T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, and (2) Mail
your comments to OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

EPA’s policy is that public comments,
whether submitted electronically or in
paper, will be made available for public
viewing in DOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
DOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
DOCKET. For further information about
the electronic docket, see EPA’s Federal
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Register notice describing the electronic
docket at 67 FR 38102 (May 31, 2002),
or go to http://www.epa.gov./edocket.

Title: NSPS for Surface Coating of
Large Appliances (40 CFR part 60,
subpart SS) (OMB Control No. 2060—
0108, EPA ICR Number 0659.09). This is
a request to renew an existing approved
collection that is scheduled to expire on
January 31, 2003. Under the OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB.

Abstract: The New Source
Performance Standards (NSPS) for
Surface Coating of Large Appliances,
published at 40 CFR part 60, subpart SS
were proposed on December 24, 1980
and promulgated on October 27, 1982.
These standards apply to each large
appliance surface coating operation in
which organic coatings are applied that
commenced construction, modification
or reconstruction after December 24,
1980. Approximately 72 sources are
currently subject to the standards, and
it is estimated that zero sources per year
will become subject to the standard
while an equal number will go off-line
during this time period. Volatile
Organic Compounds (VOCs) are the
pollutants regulated under this subpart,
and this information is being collected
to assure compliance with 40 CFR part
60, subpart SS.

Owners or operators of the affected
facilities described must make initial
reports when a source becomes subject;
conduct and report on a performance
test; demonstrate and report on
continuous monitor performance; and
maintain records of the occurrence and
duration of any startup, shutdown, or
malfunction in the operation of an
affected facility. Semiannual reports of
excess emissions are required. These
notifications, reports, and records are
essential in determining compliance;
and are required, in general, of all
sources subject to NSPS.

Any owner or operator subject to the
provisions of this part shall maintain a
file of these measurements, and retain
the file for at least 2 years following the
date of such measurements,
maintenance reports, and records. The
estimated total cost of this ICR will be
$1,093,710 over the next three years
(including labor hours, operating &
maintenance costs, and start up costs;
$365,570 per year x 3 years). All reports
are sent to the delegated State or Local
authority. In the event that there is no
such delegated authority, the reports are
sent directly to the EPA Regional Office.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information

unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15,
and are identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 6 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Owners/Operators of facilities
manufacturing large appliances in
which organic surface coatings are
applied.

Estimated Number of Respondents:
72.

Frequency of Response: Semiannual/
quarterly, every other year for excess
emission report.

Estimated Total Annual Hour Burden:
6,288 hours.

Estimated Total Annual Cost:
$365,570, which includes $5,400
annualized capital or O&M costs.

Changes in the Estimates: There is a
decrease of 23,276 hours and $613,000
in the total estimated burden currently
identified in the OMB Inventory of
Approved ICR Burdens. This decrease is
caused by several factors. The wage
estimates were revised based on the
current prevailing rates for both the
Agency and the sources. This included
the appropriate calculation of wage
overhead in both categories. The
number respondents were based on date
collected for these same source
categories for the development of a
Maximum Achievable Control
Technology (MACT) emission standard
for hazardous air pollutants. This date
showed a much smaller universe of
sources and also revealed that a very
small percentage of these respondents
use thermal control devises (less than 5
percent). The total number of sources
covered by this ICR has decreased
greatly since the last renewal was

prepared and no growth is occurring in
the industry. These factors significantly
reduced the burden on the facilities and
the Agency.

Dated: January 28, 2003.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 03-2539 Filed 2—4-03; 8:45 am|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[CO-001-0073; FRL-7447-9]

Adequacy Status of the Fort Collins,
Colorado Carbon Monoxide
Maintenance Plan for Transportation
Conformity Purposes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of adequacy.

SUMMARY: In this document, EPA is
notifying the public that we have found
that the motor vehicle emissions
budgets in the Fort Collins, Colorado
carbon monoxide (CO) maintenance
plan, that was submitted by the
Governor on August 9, 2002, are
adequate for conformity purposes. On
March 2, 1999, the DC Circuit Court
ruled that budgets in submitted State
Implementation Plans (SIPs) cannot be
used for conformity determinations
until EPA has affirmatively found them
adequate. As a result of our finding, the
North Front Range Transportation & Air
Quality Planning Council, the City of
Fort Collins, the Colorado Department
of Transportation and the U.S.
Department of Transportation are
required to use the motor vehicle
emissions budgets from this submitted
maintenance plan for future conformity
determinations.

DATES: This finding is effective February
19, 2003.

FOR FURTHER INFORMATION CONTACT:
Kerri Fiedler, Air & Radiation Program
(8P—AR), United States Environmental
Protection Agency, Region 8, 999 18th
Street, Suite 300, Denver, Colorado
80202-2466, (303) 312-6493. The letter
documenting our finding is available at
EPA’s conformity Web site: http://
www.epa.gov/otaq/transp/conform/
adequacy.htm.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we”’, “us”, or “our’’ are used we mean
EPA.

This action is simply an
announcement of a finding that we have
already made. We sent a letter to the
Colorado Air Pollution Control Division
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on January 15, 2003, stating that the
motor vehicle emissions budgets in the
submitted Fort Collins CO maintenance
plan are adequate. This finding has also
been announced on our conformity Web
site at http://www.epa.gov/otaq/transp/
conform/adequacy.htm.

Transportation conformity is required
by section 176(c) of the Clean Air Act.
Our conformity rule requires that
transportation plans, programs, and
projects conform to SIPs and establishes
the criteria and procedures for
determining whether or not they do.
Conformity to a SIP means that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the national
ambient air quality standards.

The criteria by which we determine
whether a SIP’s motor vehicle emission
budgets are adequate for conformity
purposes are outlined in 40 CFR
93.118(e)(4). Please note that an
adequacy review is separate from our
completeness review, and it also should
not be used to prejudge our ultimate
approval of the SIP. Even if we find a
budget adequate, the SIP could later be
disapproved, and vice versa.

We’ve described our process for
determining the adequacy of submitted
SIP budgets in a memo entitled,
“Conformity Guidance on
Implementation of March 2, 1999
Conformity Court Decision,” dated May
14, 1999. We followed this guidance in
making our adequacy determination.

Authority: 42 U.S.C. 7401 et seq.
Dated: January 23, 2003.
Robert E. Roberts,
Regional Administrator, Region VIII.
[FR Doc. 03—-2535 Filed 2—3-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7447-1]

Notice of Availability for Draft
Guidance on the Technical Support
Document (TSD) for Title V Permitting
of Printing Facilities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Extension of comment period
for notice of availability.

SUMMARY: We are making available for
an additional 30 days of public review
a draft of our pending guidance on the
design of air permits for the printing
sector. The public comment period will
now be extended until March 6, 2003.
This extension is in response to

multiple requests for additional time to
review the draft TSD.

A draft of this guidance is available
for public review for downloading off
the internet (see ADDRESSES). As before,
we do not intend to respond to
individual comments, but rather to
consider comments and information
from the public in the preparation of a
final guidance document.

DATES: The review period for this
document will close on March 6, 2003.
Any comments on the draft guidance
must be submitted to EPA by that date.
ADDRESSES: The draft guidance can be
accessed at http://www.epa.gov/ttn/
oarpg/. Comments should be sent to
Michael Trutna, Information Transfer
and Program Integration Division
(C304-03), U.S. EPA, Research Triangle
Park, NC 27711, (919) 541-5345, fax
(919) 541-4028, or
trutna.mike@epa.gov.

FOR FURTHER INFORMATION CONTACT:
Michael Trutna at the above address or
Gary Rust, Information Transfer and
Program Integration Division (C304-04),
U.S. EPA, Research Triangle Park, NC
27711, (919) 541-0358, fax (919) 541—
4028, or rust.gary@epa.gov. For further
information on monitoring or testing
issues, please contact Barrett Parker at
(919) 541-5635 or parker.barrett@epa.
gov.

Dated: January 15, 2003.
William Harnett,

Director, Information Transfer and , Program
Integration Division.

[FR Doc. 03-2536 Filed 2—3-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Bank or Bank
Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the office of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than February
19, 2003.

A. Federal Reserve Bank of Atlanta
(Sue Costello, Vice President) 1000
Peachtree Street, NE., Atlanta, Georgia
30303:

1. Jeanie Kicklighter Beck, Glennville,
Georgia; to acquire additional voting
shares of First Citizens Bankshares, Inc.,
Glennville, Georgia, and thereby
indirectly acquire additional voting
shares of First Citizens Bank,
Glennville, Georgia.

Board of Governors of the Federal Reserve
System, January 23, 2003.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 03—2469 Filed 2—3-03; 8:45 am]
BILLING CODE 6210-01-M

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et. seq.)
(BHC Act), Regulation Y (12 CFR part
225) and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
Web site at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than March 3, 2003.

A. Federal Reserve Bank of Cleveland
(Stephen J. Ong, Vice President) 1455
East Sixth Street, Cleveland, Ohio
44101-2566:
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1. Wayne Bancorp, Inc., Wooster,
Ohio; to merge with Banc Services
Corp., Orrville, Ohio, and thereby
indirectly acquire voting shares of
Savings Bank & Trust Company,
Orrville, Ohio.

In addition Applicant has applied to
acquire Banc Services Corp. Access
Financial Corporation, Massillon, Ohio,
and thereby engage in extending credit
and servicing loans pursuant to sections
225.25(b)(1) and (2) of Regulation Y.

B. Federal Reserve Bank of Atlanta
(Sue Costello, Vice President) 1000
Peachtree Street, N.E., Atlanta, Georgia
30303:

1. Morton Bancorp, Inc., Morton,
Mississippi; to become a bank holding
company by acquiring 100 percent of
the voting shares of Bank of Morton,
Morton, Mississippi.

C. Federal Reserve Bank of Chicago
(Phillip Jackson, Applications Officer)
230 South LaSalle Street, Chicago,
Nlinois 60690—1414:

1. Standard Bancshares, Inc., Hickory
Hills, Illinois; to acquire 100 percent of
the voting shares of East Side
Bancorporation, Inc., Chicago, Illinois,
and thereby indirectly acquire
BankChicago, Chicago, Illinois.

D. Federal Reserve Bank of San
Francisco (Maria Villanueva, Consumer
Regulation Group) 101 Market Street,
San Francisco, California 94105-1579:

1. The Wakashio Bank, Ltd.; to
become a bank holding company by
merging with Sumitomo Mitsui Banking
Corporation, both of Tokyo, Japan, and
thereby indirectly acquire 100 percent
of the voting shares of Manufacturers
Bank, Los Angeles, California.

Board of Governors of the Federal Reserve
System, January 23, 2003.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 03—2470 Filed 2—3-03; 8:45 am|
BILLING CODE 6210-01-M

FEDERAL RESERVE SYSTEM
Sunshine Act Meeting

AGENCY: Board of Governors of the
Federal Reserve System.

TIME AND DATE: 9 a.m., Friday, February
7, 2003.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, 20th and C
Streets, NW., Washington, DC 20551.
STATUS: Closed.

MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments,
reassignments, and salary actions)
involving individual Federal Reserve
System employees.

2. Any items carried forward from a
previously announced meeting.
FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Assistant to the
Board; 202-452-2955.
SUPPLEMENTARY INFORMATION: You may
call 202—452-3206 beginning at
approximately 5 p.m. two business days
before the meeting for a recorded
announcement of bank and bank
holding company applications
scheduled for the meeting; or you may
contact the Board’s Web site at http://
www.federalreserve.gov for an electronic
announcement that not only lists
applications, but also indicates
procedural and other information about
the meeting.

Dated: January 31, 2003.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 03—-2678 Filed 1-31-03; 11:52 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM
Sunshine Act Meeting

AGENCY HOLDING THE MEETING: Board of
Governors of the Federal Reserve
System.

TIME AND DATE: 11 a.m., Monday,
February 10, 2003.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, 20th and C
Streets, NW., Washington, DC 20551.
STATUS: Closed.

MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments,
reassignments, and salary actions)
involving individual Federal Reserve
System employees.

2. Any items carried forward from a
previously announced meeting.

FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Assistant to the
Board; 202-452—-2955.

SUPPLEMENTARY INFORMATION: You may
call 202—452-3206 beginning at
approximately 5 p.m. two business days
before the meeting for a recorded
announcement of bank and bank
holding company applications
scheduled for the meeting; or you may
contact the Board’s Web site at http://
www.federalreserve.gov for an electronic
announcement that not only lists
applications, but also indicates
procedural and other information about
the meeting.

Dated: January 31, 2003.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 03-2797 Filed 1-31-03; 3:30 pm]
BILLING CODE 6210-01-P

FEDERAL TRADE COMMISSION
[File No. 022 3249]
Educational Research Center of

America, Inc., et al.; Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before February 28, 2003.
ADDRESSES: Comments filed in paper
form should be directed to: FTC/Office
of the Secretary, Room 159-H, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. Comments filed
in electronic form should be directed to:
consentagreement@ftc.gov, as
prescribed below.

FOR FURTHER INFORMATION CONTACT:
Laura Mazzarella or Jessica Rich, FTC,
Bureau of Consumer Protection, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580, (202) 326—3224.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46(f), and Section 2.34 of the
Commission’s Rules of Practice, 16 CFR
2.34, notice is hereby given that the
above-captioned consent agreement
containing a consent order to cease and
desist, having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of thirty (30)
days. The following Analysis to Aid
Public Comment describes the terms of
the consent agreement, and the
allegations in the complaint. An
electronic copy of the full text of the
consent agreement package can be
obtained from the FTC Home Page (for
January 29, 2003), on the World Wide
Web, at “http://www.ftc.gov/0s/2003/
01/index.htm.” A paper copy can be
obtained from the FTC Public Reference
Room, Room 130-H, 600 Pennsylvania
Avenue, NW., Washington, DC 20580,
either in person or by calling (202) 326—
2222.

Public comments are invited, and may
be filed with the Commission in either
paper or electronic form. Comments
filed in paper form should be directed
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to: FTC/Office of the Secretary, Room
159-H, 600 Pennsylvania Avenue, NW.,
Washington, DC 20580. If a comment
contains nonpublic information, it must
be filed in paper form, and the first page
of the document must be clearly labeled
“confidential.” Comments that do not
contain any nonpublic information may
instead be filed in electronic form (in
ASCII format, WordPerfect, or Microsoft
Word) as part of or as an attachment to
email messages directed to the following
e-mail box: consentagreement@ftc.gov.
Such comments will be considered by
the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice, 16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement, subject to final
approval, to a proposed consent order
from Educational Research Center of
America, Inc., (“ERCA”) and its officer
Marian Sanjana (“Sanjana’), and
Student Marketing Group, Inc., (“SMG”)
and its officer Jan Stumacher
(“Stumacher”). ERCA is a student
survey company that provides student
data, through SMG, to colleges and
universities and other entities for
recruitment and marketing purposes.
SMG is a commercial list broker that
supplies names for youth marketing
campaigns.

The proposed consent order has been
placed on the public record for thirty
(30) days for receipt of comments by
interested persons. Comments received
during this period will become part of
the public record. After thirty (30) days,
the Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement and take
other appropriate action or make final
the agreement’s proposed order.

This matter concerns representations
about how detailed, personal
information collected from middle,
junior high, and high school students
through a survey would be used. The
proposed respondents distribute a
survey to middle, junior high, and high
school teachers and guidance
counselors with the request that they
have their students complete the survey.
The survey collects from students
personal information including name,
address, age, race, religious affiliation,
and academic, career, and athletic
interests. ERCA compiles personal
information collected from high school
students into a survey report that it
provides to colleges and universities. It
also provides personal information

collected through the survey to SMG.
SMG provides the survey information to
colleges and universities, and also
creates lists of students that it provides
to commercial entities for use in
marketing. Such entities include, but are
not limited to, banks, insurance
companies, consumer goods and
services providers, and list brokers.

The Commission’s complaint charges
that the proposed respondents falsely
represented that information collected
from students through the survey is
shared only with colleges, universities,
and other entities providing education-
related services when, in fact, such
information is also shared with
commercial entities for marketing
purposes. The complaint also alleges
that the proposed respondents falsely
represented that information collected
from middle and junior high school
students through the survey is compiled
into survey reports when, in fact, little
if any such information is compiled into
survey reports; instead it is primarily
shared with commercial entities for
marketing purposes.

Part I of the consent order prohibits
the proposed respondents, in
connection with the collection of
personally identifiable information from
an individual, from misrepresenting
how such information is collected or
will be used or disclosed. Part II of the
order prohibits the proposed
respondents, in connection with the
collection of personally identifiable
information from students for any
“noneducational-related marketing
purpose,” from using or disclosing such
information unless they disclose (1) the
existence and nature of such
noneducational-related marketing
purpose, (2) the types or categories of
any entities to which the information
will be disclosed, and (3) that the
information used or disclosed is
personally identifiable.

The proposed order defines
“noneducational-related marketing
purpose’” to mean for the purpose of
marketing products or services, or
selling personally identifiable
information from or about an individual
for use in marketing products or
services to individuals. The definition
specifically excludes the use of personal
information in connection with certain
activities determined to be “‘educational
products or services” under the No
Child Left Behind Act of 2001, namely
(a) college or postsecondary education
recruitment, or military recruitment; (b)
book clubs, magazines, and programs
providing access to low-cost literary
products; (c) curriculum and
instructional materials used by
elementary schools and secondary

schools; (d) student recognition
programs; or (e) any other activity
expressly determined under the No
Child Left Behind Act or its
implementing regulations to be an
“educational product or service.” In
addition, the proposed order provides
that when determining whether any
specific activity is an “educational
product or service,” any official,
written, publicly-disseminated
interpretation by the Department of
Education regarding such activity shall
be controlling.

Part III of the order prohibits the
proposed respondents from using or
disclosing for any noneducational-
related marketing purpose any
personally identifiable information that
was collected through surveys
distributed prior to July 30, 2002. In
addition to the educational purposes
excepted from the definition of
“noneducational-related marketing
purpose,” Part III also permits the
proposed respondents to use such
information for the purpose of (a) job
recruitment, (b) the provision of student
loans, or (c) the provision of
standardized test preparation services.

To address respondents’ collection of
information from younger children, Part
IV of the order requires the proposed
respondents to delete all personally
identifiable information collected
through surveys from any student who
was under the age of thirteen at the time
of collection.

The remainder of the proposed order
contains standard requirements that the
proposed respondents maintain copies
of privacy statements and other
documents relating to the collection, use
or disclosure of personally identifiable
information; distribute copies of the
order to certain company officials and
employees; notify the Commission of
any change in the corporation that may
affect compliance obligations under the
order; and file one or more reports
detailing their compliance with the
order. Part X of the proposed order is a
provision whereby the order, absent
certain circumstances, terminates
twenty years from the date of issuance.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and is not intended to
constitute an official interpretation of
the agreement and proposed order or to
modify in any way their terms.

This proposed order, if issued in final
form, will resolve the claims alleged in
the complaint against the named
respondents. It is not the Commission’s
intent that acceptance of this consent
agreement and issuance of a final
decision and order will release any
claims against any unnamed persons or
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entities associated with the conduct
described in the complaint.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 03-2531 Filed 2—3-03; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration on Aging

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Extension of the
Expiration Date of the Title VI Program
Performance Report

AGENCY: Administration on Aging, HHS.
ACTION: Notice.

SUMMARY: The Administration on Aging
(AoA) is announcing an opportunity for
public comment on the proposed
collection of certain information by the
agency. Under the Paperwork Reduction
Act of 1995 (the PRA), Federal agencies
are required to publish notice in the
Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information, and
to allow 60 days for public comment in
response to the notice. This notice
solicits comments on the information
collection requirements relating to the
Title VI Program Performance Report.
DATES: Submit written or electronic
comments on the collection of
information by April 7, 2003.
ADDRESSES: Submit electronic
comments on the collection of
information to:
Yvonne.Jackson@aoa.gov. Submit
written comments on the collection of
information to Administration on Aging,
Washington, DC 20201.

FOR FURTHER INFORMATION CONTACT:
Yvonne Jackson; Director; Office for
American Indian, Alaskan Native and
Native Hawaiian Programs;
Administration on Aging, Washington,
DC; (202) 357-3501;
Yvonne.Jackson@aoa.gov.

SUPPLEMENTARY INFORMATION: Under the
PRA (44 U.S.C. 3501-3520), Federal
agencies must obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information they conduct or sponsor.
“Collection of information” is defined
in 44 U.S.C. 3502(3) and 5 CFR
1320.3(c) and includes agency request
or requirements that members of the
public submit reports, keep records, or
provide information to a third party.

Section 3506(c)(2)(A) of the PRA (44
U.S.C. 3506(c)(2)(A)) requires Federal
agencies to provide a 60-day notice in
the Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information,
before submitting the collection to OMB
for approval. To comply with this
requirement, AoA is publishing notice
of the proposed collection of
information set forth in this document.
With respect to the following collection
of information, AoA invites comments
on: (1) Whether the proposed collection
of information is necessary for the
proper performance of AoA’s functions,
including whether the information will
have practical utility; (2) the accuracy of
AoA’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
when appropriate, and other forms of
information technology.

The purpose is to continue an existing
information collection, Title VI Program
Performance Report, from Title VI
grantees to use in reporting information
on programs funded by Title VI as
required under section 202(a)(19),
section 614(a)(2), and section 614(a)(3)
of the Older Americans Act, as
amended.

AoA estimates the burden of this
collection of information as follows:

Frequency: Semi-Annually.

Respondents: Tribal Organizations.

Estimated Number of Responses: 486.

Estimated Burden Hours: 729.

Dated: January 30, 2003.
Josefina G. Carbonell,
Assistant Secretary for Aging.
[FR Doc. 03—2499 Filed 2—3-03; 8:45 am]
BILLING CODE 4154-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Healthcare Infection Control Practices
Advisory Committee: Notice of Charter
Renewal

This gives notice under the Federal
Advisory Committee Act (Pub. L. 92—
463) of October 6, 1972, that the
Healthcare Infection Control Practices
Advisory Committee, Centers for
Disease Control and Prevention, of the

Department of Health and Human
Services, has been renewed for a 2-year
period extending through January 19,
2005.

FOR FURTHER INFORMATION CONTACT:
Michele Pearson, M.D., Executive
Secretary, Healthcare Infection Control
Practices Advisory Committee, Centers
for Disease Control and Prevention, of
the Department of Health and Human
Services, 1600 Clifton Road, NE, M/S E—
68, Atlanta, Georgia 30333, telephone
404/6498—1266 or fax 404/498—1244.
The Director, Management and
Analysis and Services office has been
delegated the authority to sign Federal
Register notices pertaining to
announcements of meetings and other
committee management activities, for
both the Centers for Disease Control and
Prevention and the Agency for Toxic
Substances and Disease Registry.

Dated: January 29, 2003.
Alvin Hall,
Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention.
[FR Doc. 03—-2487 Filed 2—3—-03; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Board of Scientific Counselors,
National Center for Health Statistics:
Notice of Charter Renewal

This gives notice under the Federal
Advisory Committee Act (Pub. L. 92—
463) of October 6, 1972, that the Board
of Scientific Counselors, National
Center Health Statistics, Center for
Diseases Control and Provention, of the
Department of Health and Human
Services, has been renewed for a 2-year
period through January 19, 2005.

For information, contact Linda
Blankenbaker, Executive Secretary,
Board of Scientific Counselors, National
Center for Health Statistics, Centers for
Disease Control and Prevention, of the
Department of Health and Human
Services, Metro III, Presidential
Building, 6525 Belcrest Road,
Hyaattsville, Maryland 20782, telephone
301/458-4612 or fax 301/458-4020.

The Director, Management Analysis
and Services Office, has been delegated
the authority to sign Federal Register
notices pertaining to announcements of
meetings and other committee
management activities, for both the
Centers for Disease Control and
Prevention and the Agency for Toxic
Substances and Disease Registry.
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Dated: January 29, 2003.
Alvin Hall,
Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention.
[FR Doc. 03—2494 Filed 2—3-03; 8:45 am]
BILLING CODE 4163-19-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Advisory Committee on Immunization
Practices: Conference Call Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92—463), the Centers for Disease
Control and Prevention (CDC)
announces the following Federal
advisory committee conference call
meeting.

Name: Advisory Committee on
Immunization Practices (ACIP).

Time and Date: 2 p.m.—2:30 p.m., Eastern
Time, January 29, 2003.

Place: The conference call will originate at
the National Immunization Program (NIP), in
Atlanta, Georgia. Please see “Supplementary
Information” for details on accessing the
conference call.

Status: Open to the public, limited only by
the availability of telephone ports.

Purpose: The Committee is charged with
advising the Director, CDC, on the
appropriate uses of immunizing agents. In
addition, under 42 U.S.C. 1396s, the
Committee is mandated to establish and
periodically review and, as appropriate,
revise the list of vaccines for administration
to vaccine-eligible children through the
Vaccines for Children (VFC) program, along
with schedules regarding the appropriate
periodicity, dosage, and contraindications
applicable to the vaccines.

Matters to be Discussed: The Advisory
Committee on Immunization Practices will
convene by conference call to discuss the
number of needle pricks to use when
administering the smallpox vaccine.

SUPPLEMENTARY INFORMATION: This
conference call is scheduled to begin at
2 p.m., Eastern Standard Time. To
participate in the conference call, please
dial 1-800-497-1934 and reference
conference code 2978861. You will then
be automatically connected to the call.
As provided under 41 CFR 102—
3.150(b), the public health urgency of
this agency business requires that the
meeting be held prior to the first
available date for publication of this
notice in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Demetria Gardner, Epidemiology and
Surveillance Division, National
Immunization Program, CDC, 1600
Clifton Road, NE, (E-61), Atlanta,

Georgia 30333, telephone 404/639—
8096, fax 404/639-8616.

The Director, Management Analysis
and Services Office, has been delegated
the authority to sign Federal Register
notices pertaining to announcements of
meetings and other committee
management activities for both the CDC
and ATSDR.

Dated: January 29, 2003.
Alvin Hall,

Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention (CDC).

[FR Doc. 03-2491 Filed 2—3-03; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. 02N-0355]

Agency Information Collection
Activities; Announcement of OMB
Approval; Medical Device Recall
Authority

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Medical Device Recall Authority” has
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Peggy Robbins, Office of Information
Resources Management (HFA-250),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-1223.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 13, 2002
(67 FR 68876), the agency announced
that the proposed information collection
had been submitted to OMB for review
and clearance under 44 U.S.C. 3507. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0432. The
approval expires on January 31, 2006. A
copy of the supporting statement for this
information collection is available on
the Internet at http://www.fda.gov/
ohrms/dockets.

Dated: January 28, 2003.
Margaret M. Dotzel,
Assistant Commissioner for Policy.
[FR Doc. 03—2600 Filed 2—3-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 02N-0534]

Medical Device User Fee and

Modernization Act of 2002;
Establishment of a Public Docket

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is establishing a
public docket to obtain input on
implementation of the Medical Device
User Fee and Modernization Act of 2002
(MDUFMA). FDA is establishing this
docket in order to provide an
opportunity for all interested persons to
provide information and share views on
the implementation of MDUFMA.
DATES: Submit written or electronic
comments at any time.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Comments
should be identified with the docket
number found in brackets in the
heading of this document. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Sheehan, Center for Devices
and Radiological Health (HFZ-215),
Food and Drug Administration, 1350
Piccard Dr., Rockville, MD 20850, 301—
827-2974.

SUPPLEMENTARY INFORMATION: MDUFMA
(Public Law 107-250) amends the
Federal Food, Drug, and Cosmetic Act to
provide FDA important new
responsibilities, resources, and
challenges. MDUFMA was signed into
law October 26, 2002. MDUFMA has
three particularly significant provisions:
* User fees for premarket reviews.
Premarket approval applications
(PMAs), product development protocols
(PDPs), biologics license application
(BLAs), premarket reports, certain
supplements, and 510(k)s are now
subject to fees. The revenues from these
fees, and from additional appropriations
for infrastructure, will allow FDA to
pursue a set of ambitious performance
goals that will provide patients earlier
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access to safe and effective technology,
and will provide more interactive and
rapid review to the medical device
industry. A small business (sales and
receipts of $30 million or less) may pay
a reduced fee.

« Establishment inspections may be
conducted by accredited persons (third-
parties) under carefully prescribed
conditions.

» New regulatory requirements for
reprocessed single-use devices,
including provisions establishing a new
category of premarket submission, the
premarket report, and provisions
requiring the submission of additional
data on devices now being reprocessed.

MDUFMA makes several other
significant changes that are less
complex or have a narrower scope than
the major changes discussed previously.
These include the following:

* The review of combination products
(products that combine elements of
devices, drugs, or biologics) will be
coordinated by a new office in the
Office of the Commissioner of Food and
Drugs.

* Electronic labeling is authorized for
prescription devices intended to be used
in health care facilities.

* FDA may require electronic
registration of device establishments,
when feasible.

» The law now explicitly provides for
modular review of PMAs.

* New provisions concerning devices
intended for pediatric use, including
provisions for pediatric experts on
advisory panels and the development of
guidance for clinical trials involving
pediatric populations.

* The manufacturer of a device must
be identified on the device itself, with
certain exceptions.

A letter from the Secretary of Health
and Human Services that accompanies
the user fee legislation sets forth the
performance goals the agency has
pledged to meet over the next 5 years.
These goals represent the improvements
FDA'’s device review program can
achieve, monitor, and meet with
industry cooperation. To help meet
these performance goals, FDA will need
to develop clear definitions of terms
such as “panel-track supplement,”
“180-day supplement,” and “‘real-time
supplement.” The agency will also need
to develop a policy to define when
bundling multiple devices, device
modifications, or indications for use
into a single submission is appropriate
versus when separate applications
should be submitted.

FDA invites interested persons to
submit comments on any or all of the
previous issues, as well as other
provisions of the new law. (A copy of

the statute is available on the agency’s
MDUFMA Web site at http://
www.fda.gov/cdrh/mdufma/
index.html). FDA hopes this docket will
become an important tool for receiving
information from interested parties and
for public availability of that
information. In the future, FDA expects
to use its MDUFMA Web site to request
input to the docket from stakeholders on
a variety of specific questions and issues
related to MDUFMA.

At this time, the agency is particularly
interested in receiving comments from
stakeholders about several provisions
that must be immediately implemented
to track and monitor the performance
goals FDA has pledged to meet over the
next few years. Specifically, the agency
is seeking input on the following: (1)
Defining the various types of PMA
supplements; (2) implementing the
modular review program for PMAs; (3)
establishing a bundling policy to
determine when it is appropriate to
bundle multiple devices, device
modifications, or indications for use
into a single submission; and (4)
gathering information for the pediatric
device guidance document.

On a related matter, MDUFMA also
provides for the education and training
of stakeholders to assist the agency in
developing training programs. FDA
invites comments on: (1) Possible
subject matter or areas to be included in
training programs for FDA employees or
industry and (2) subject matter or
courses that industry would be willing
to provide to FDA employees. Past
examples would include sterilization.

FDA will consider all information and
views that it receives during the
implementation process. FDA will
continue to work with interested parties
through a variety of means to obtain as
much information as possible to assist
in the implementation process.

Interested persons may submit to the
Dockets Management Branch (see
ADDRESSES) written or electronic
comments. Submit a single copy of
electronic comments to http://
www.fda.gov/dockets/ecomments or two
copies of any written comments, except
that individuals may submit one hard
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Dated: January 29, 2003.

Margaret M. Dotzel,

Assistant Commissioner for Policy.

[FR Doc. 03-2604 Filed 2—3-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Food and Drug Administration/Small
Business Town Meeting for
Pharmaceutical Industry

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of public town meeting.

SUMMARY: The Food and Drug
Administration (FDA) (Center for Drug
Evaluation and Research and the Central
Region and Philadelphia District) is
announcing a town meeting for small
businesses on FDA requirements for
approval and marketing of drug
products. Topics for discussion include:
Over-the-counter (OTC) monographs,
labeling, registration, listing, FDA
meetings process, imports and exports,
financial incentives, and navigating the
FDA Web site. This half day meeting
targets small pharmaceutical concerns.

Date and Time: The town meeting
will be held on Wednesday, March 5,
2003, from 12 noon to 4 p.m.

Location: The town meeting will be
held at the William J. Green Federal
Bldg., conference rooms A and B, 2d
floor, Sixth and Arch St., Philadelphia,
PA.

Contact: Marie Falcone, Industry and
Small Business Representative, Food
and Drug Administration, Central
Region, room 900 U.S. Customhouse,
200 Chestnut St., Philadelphia, PA
19106, 215-597-2120, ext. 4003, FAX
215-597-5798, or e-mail:
mfalcone@ora.fda.gov.

Registration: To access registration
form, see http://www.fda.gov/cder/
meeting/pharmbus2003/default.html.
Send registration information (including
name, title, firm name, address,
telephone, and fax number) to Marie
Falcone by February 14, 2003.

There is no registration fee, however,
space is limited, therefore interested
parties are encouraged to register early.
Registration will close after the meeting
slots are filled. Those accepted into the
course will receive written
confirmation. Registration at the site
will be done on a space available basis
on the day of the town meeting,
beginning at 11 a.m. Please arrive early
to ensure prompt registration. Bring
photo identification for security check
at building entrance. If you need special
accommodations due to a disability,
please contact Marie Falcone at least 7
days in advance of the workshop.
SUPPLEMENTARY INFORMATION: The “FDA
Small Business Town Meeting for
Pharmaceutical Industry” town meeting
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helps fulfill the Department of Health
and Human Services’ and FDA’s
important mission to protect the public
health by educating regulated industry
on FDA requirements to produce safe
and effective drug products. FDA has
made assurance of safe and effective
drug products a high priority.

The workshop helps to implement the
objectives of section 406 of the FDA
Modernization Act (21 U.S.C. 393) and
the FDA Plan for Statutory Compliance,
which includes working more closely
with stakeholders and ensuring access
to needed scientific and technical
expertise. The workshop also furthers
the goals of the Small Business
Regulatory Enforcement Fairness Act
(Public Law 104-121) by providing
outreach activities by Government
agencies directed to small businesses.

Dated: January 28, 2003.
Margaret M. Dotzel,
Assistant Commissioner for Policy.
[FR Doc. 03—-2603 Filed 2—3—-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 00D-1540]

Withdrawal of Draft Guidance for
Industry on Electronic Records;
Electronic Signatures, Electronic
Copies of Electronic Records

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice; withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
withdrawal of a draft guidance entitled
“Guidance for Industry, 21 CFR Part 11;
Electronic Records; Electronic
Signatures, Electronic Copies of
Electronic Records.”

DATES: February 4, 2003.

FOR FURTHER INFORMATION CONTACT:
Randall L. Woods, Center for Drug
Evaluation and Research (HFD-324),
Food and Drug Administration, Metro
Park North I, 7520 Standish Pl., rm. 265,
Rockville, MD 20855, 301-827—0065.
SUPPLEMENTARY INFORMATION:

I. Background

On August 21, 2002, FDA announced
that it was undertaking a new initiative
to enhance FDA'’s current good
manufacturing practice program (the
CGMP initiative). This new initiative
will focus FDA'’s resources and
regulatory attention on those aspects of
manufacturing that pose the greatest

risk, ensure that FDA’s work does not
impede innovation, and enhance the
consistency of FDA’s regulatory
approach among the various
components. More information on
FDA'’s announcement of this new
initiative can be found on FDA’s Web
site at www.fda.gov/bbs/topics/NEWS/
2002/NEW00829.html, or a copy of the
press release (Ref. 1) may be seen in the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852. Please reference the docket
number found in brackets in the
heading of this document.

Under the new initiative, primary
responsibility for implementing part 11
(21 CFR Part 11); Electronic Records;
Electronic Signatures has shifted to the
Center for Drug Evaluation and
Research, with continued involvement
from other Centers and the Office of
Regulatory Affairs.

On November 12, 2002 (67 FR 68674),
the agency issued a draft guidance for
industry entitled “Guidance for
Industry, 21 CFR Part 11; Electronic
Records; Electronic Signatures,
Electronic Copies of Electronic
Records.” The agency wishes to limit
the time spent by industry reviewing
and commenting on the guidance,
which may no longer represent FDA’s
approach under the CGMP initiative.
The agency may decide to reissue the
draft guidance once it has reviewed it
under the CGMP initiative.

I1. Reference

The following reference is on display
at the Dockets Management Branch (see
section I of this document) and may be
seen by interested parties between 9
a.m. and 4 p.m., Monday through
Friday.

1. U.S. Food and Drug Administration
press release, “FDA Unveils New Initiative
To Enhance Pharmaceutical Good
Manufacturing Practices,” August 21, 2002.

Dated: January 28, 2003.
Margaret M. Dotzel,
Assistant Commissioner for Policy.
[FR Doc. 03-2602 Filed 2—3-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 03D-0023]

Guidance for Industry on Prussian
Blue for Treatment of Internal

Contamination With Thallium or
Radioactive Cesium; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that we have concluded that prussian
blue, when produced under conditions
specified in approved new drug
applications (NDAs), can be found to be
safe and effective for the treatment of
internal contamination with radioactive
thallium, nonradioactive thallium, or
radioactive cesium. We encourage the
submission of NDAs for prussian blue
drug products. We are also announcing
the availability of a guidance for
industry entitled “Prussian Blue Drug
Products—Submitting a New Drug
Application.” This guidance is intended
to assist manufacturers who plan to
submit NDAs for prussian blue.

DATES: Submit written or electronic
comments on agency guidances at any
time.

ADDRESSES: Submit NDAs to the Food
and Drug Administration, Center for
Drug Evaluation and Research, Central
Document Room, 12229 Wilkins Ave.,
Rockville, MD 20852. Submit requests
for copies of draft labeling to the
Division of Medical Imaging and
Radiopharmaceutical Drug Products,
(HFD-160), Center for Drug Evaluation
and Research, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827-7510.
Copies of the reports referred to in this
document will be on display at the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852. Submit written requests for
single copies of the guidance to the
Division of Drug Information (HFD—
240), Center for Drug Evaluation and
Research, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857. Send one self-
addressed adhesive label to assist that
office in processing your requests.
Submit written comments on the
guidance to the Dockets Management
Branch (address provided in third
sentence of this paragraph). Submit
electronic comments to http://
www.fda.gov/dockets/ecomments. See
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the SUPPLEMENTARY INFORMATION section
for electronic access to the guidance
document.

FOR FURTHER INFORMATION CONTACT:
Kyong Kang, Center for Drug Evaluation
and Research (HFD-160), Food and
Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
7510.

SUPPLEMENTARY INFORMATION:
I. Background

A. Cesium

Cesium-137, a radioactive isotope of
cesium, was discovered in 1941 by
Glenn T. Seaborg and Margaret Melhase.
Cesium-137 is a product of fusion and
is found in the fallout from the
detonation of nuclear weapons and the
waste from nuclear power plants.
Cesium-137 is one of the most common
radioisotopes used in industry. It is
used in various measuring devices, such
as moisture-density gauges. Cesium-137
is also widely used as a source of
gamma radiation for treatment of
various forms of cancer. Cesium-137 has
a half-life of 30.07 years.

Contamination with cesium-137 can
cause serious illness or death,
depending upon the dose, and has been
associated with the development of
cancer long after exposure. In addition
to concerns about exposure to cesium-
137 in industrial and medical
environments, cesium-137
contamination is of particular concern
because it has been mentioned as a
potential component of a radiological
dispersal device (RDD), commonly
called a “dirty bomb.” An RDD is a
conventional explosive or bomb
containing radioactive material. The
conventional bomb is used as a means
to spread radioactive material, such as
cesium-137. An RDD is not a nuclear
bomb and does not involve a nuclear
explosion.

B. Thallium

Thallium occurs naturally in several
minerals and ores. It was discovered
independently by both William Crookes
and Claude Auguste Lamy in the early
1860s. Thallium is very toxic, and
thallium sulfate has been used as a rat
and ant poison in the past. Other
thallium compounds are used in the
manufacture of semiconductors,
photocells, optical glass, and other
items. Thallium-201, a radioactive
isotope of thallium, is widely used in
very small doses as an approved
radioimaging drug. Thallium-201 has a
half-life of 72.912 hours.

Acute exposure to high dose
radioactive or nonradioactive thallium
is generally characterized by severe

gastrointestinal symptoms followed by
neurological symptoms, which may lead
to death. The toxicity resulting from
chronic exposure to thallium is
characterized by various neurological
symptoms. Thallium-201 has also been
mentioned as a potential component of
a dirty bomb.

There are no approved treatments for
internal contamination with thallium or
radioactive cesium.

C. Prussian Blue

Prussian blue was first synthesized in
1704 by a Berlin color maker named
Diesbach. It has been used as an
industrial and artists’ pigment ever
since. The chemical name for prussian
blue is ferric hexacyanoferrate(II).

Since the 1960s, prussian blue has
been used investigationally as an orally
ingested drug to enhance the excretion
of isotopes of cesium and thallium from
the body by means of ion exchange.
However, there is currently no approved
NDA for prussian blue. Prussian blue
has a very high affinity for cesium and
thallium. Cesium and thallium ions are
ordinarily excreted into the intestine,
reabsorbed from there into the bile, and
then excreted again into the
gastrointestinal tract. Orally
administered prussian blue traps
thallium or cesium in the intestine,
interrupts its reabsorption from the
gastrointestinal tract, and thereby
increases fecal excretion of thallium and
cesium. Prussian blue itself is not
absorbed across the intestinal wall in
significant amounts.

Prussian blue, in 500-milligram (mg)
capsules, has been distributed by the
Radiation Emergency Assistance Center/
Training Site (REAC/TS) under
investigational new drug application
(IND) number 51,700. REAGC/TS is part
of the Oak Ridge Associated
Universities (ORAU). ORAU operates
the Oak Ridge Institute for Science and
Education (ORISE) under a contract
with the Department of Energy. ORISE
owns the IND for prussian blue. The
500-mg capsules used under the IND are
manufactured by HEYL Chemisch-
pharmazeutische Fabrik GmbH & Co.
KG (HEYL). HEYL uses the trade name
Radiogardase-Cs for its 500-mg capsules
of prussian blue.

II. Safety and Effectiveness of Prussian
Blue Drug Products

We have concluded that prussian
blue, when produced under conditions
specified in approved NDAs, can be
found to be safe and effective for the
treatment of internal contamination
with radioactive thallium,
nonradioactive thallium, or radioactive
cesium. As described in the following

paragraphs, our conclusion is based
upon our review of published
information.

We encourage the submission of
NDAs for prussian blue drug products.
If you are interested in submitting an
NDA for this product, please contact us.
We also recommend that you consult
the guidance “Prussian Blue Drug
Products—Submitting a New Drug
Application,” which is being made
available with this notice.

A. Basis for Finding of Safety and
Effectiveness

We have reviewed the published
literature and have determined that
500—mg prussian blue capsules, when
produced under conditions specified in
an approved NDA, can be found to be
safe and effective for the treatment of
patients with known or suspected
internal contamination with radioactive
thallium, nonradioactive thallium, or
radioactive cesium. Prussian blue
increases the rate of elimination of
thallium or radioactive cesium.
Administration of prussian blue
decreases the risk of death and major
morbidity after exposure to radioactive
thallium, nonradioactive thallium, or
radioactive cesium.

In reaching our determination on the
effectiveness of prussian blue, we
evaluated published reports of a 1987
incident in Goiania, Brazil, where
approximately 250 people were
contaminated with cesium-137 that had
been abandoned after use in a cancer
clinic (see International Atomic Energy
Agency, 1998). Forty-six patients with
heavy internal contamination were
treated with prussian blue. Data on the
whole-body effective half-life of cesium-
137 during treatment and after treatment
with prussian blue was completed on 33
of the 46 patients. The untreated mean
whole-body effective half-life of cesium-
137 is 80 days in adults, 62 days in
adolescents, and 42 days in children.
Prussian blue reduced the mean whole-
body effective half-life of cesium-137 by
69 per cent in adults, by 46 per cent in
adolescents, and by 43 per cent in
children (see International Atomic
Energy Agency, 1998). Data from
additional literature articles, including a
study of 7 human volunteers
contaminated with trace doses of
cesium-137 and reports on 19 patients
contaminated with cesium-137 in other
incidents, show a similar reduction in
whole-body effective half-life after
administration of prussian blue (see
Madhus, 1968 and National Council on
Radiation Protection and Measurement,
1979).

We also evaluated reports in the
literature that describe 33 patients who
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were treated with prussian blue for
nonradioactive thallium poisoning.
Prussian blue treatment reduced the
mean serum biologic half-life of
thallium from 8 days to 3 days (see
Barbier, 1974; De Groot, 1985; Van
Kesteren, 1980; and Vrij, 1995).

The primary adverse effects of
prussian blue are constipation and
nonspecific gastrointestinal distress.
These side effects are more troublesome
at high doses and respond to treatment
with orally administered fiber (see
Farina, 1991). Other rare adverse events
are discussed in the published literature
and in the draft labeling we have
prepared.

B. Labeling for Prussian Blue

We have prepared draft labeling for
orally administered drug products
containing 500-mg prussian blue
capsules. You can submit this draft
labeling as part of an application for
500-mg prussian blue capsules that
relies on our findings of safety and
effectiveness. The draft labeling reflects
our conclusion on the potential safety
and effectiveness of 500-mg prussian
blue drug products for the treatment of
internal contamination with radioactive
thallium, nonradioactive thallium, or
radioactive cesium. If you wish to
change the labeling to include a
different or broader indication, different
dosage, or make any other significant
changes to the draft labeling, you should
provide, as part of your application,
additional literature or other studies to
support your requested changes. If you
submit an application for a prussian
blue drug product that is not based on
FDA'’s findings of safety and
effectiveness of prussian blue, you may
not use the draft labeling because it is
based on our review of the published
literature. If you submit such an
application, your labeling must be based
on the safety and effectiveness data
contained in your NDA.

The draft labeling for applications
based on this finding of safety and
effectiveness is available on the Internet
at http://www.fda.gov/cder/foi/label/
2003/ind517001bl.pdf. You may also
contact the Center for Drug Evaluation
and Research’s Division of Medical
Imaging and Radiopharmaceutical Drug
Products for a copy of the draft labeling
(see ADDRESSES).

II1. Conclusions

We have determined that 500-mg
prussian blue capsules can be safe and
effective for the treatment of patients
with known or suspected internal
contamination with radioactive
thallium, nonradioactive thallium, or
radioactive cesium. We encourage the

submission of NDAs for prussian blue
drug products. The requirement under
21 U.S.C. 355(b)(1) for full reports of
investigations to support these NDAs
may be met by citing the published
literature we relied on in preparing this
notice. A list of the published literature
and reprints of the reports will be
available for public inspection in the
Dockets Management Branch (see
ADDRESSES). It is unnecessary to submit
copies and reprints of the reports from
the listed published literature. We invite
applicants to submit any other pertinent
studies and literature of which they are
aware.

IV. Availability of a Guidance
A. Notice of Availability

In this notice, we are also announcing
the availability of a guidance for
industry entitled, “Prussian Blue Drug
Products—Submitting a New Drug
Application.” The guidance is intended
to assist manufacturers who plan to
submit NDAs for prussian blue.

This guidance is being issued as a
level 1 guidance consistent with FDA’s
good guidance practices regulation (21
CFR 10.115). It is being implemented
immediately without prior public
comment because the agency believes it
is in the interest of the public health to
communicate this information to the
public as quickly as possible. However,
the agency welcomes comments on the
guidance and, if comments are
submitted, the agency will review them
and revise the guidance if appropriate.
The guidance represents the agency’s
current thinking on issues associated
with the submission of NDAs for
prussian blue. It does not create or
confer any rights for or on any person
and does not operate to bind FDA or the
public. An alternative approach may be
used if such approach satisfies the
requirements of the applicable statutes
and regulations.

B. Comments

Interested persons may, at any time,
submit written or electronic comments
on the guidance to the Dockets
Management Branch (see ADDRESSSES).
Two copies of any mailed comments are
to be submitted except that individuals
may submit one copy. Comments are to
be identified with the docket number
found in the brackets in the heading of
this document. The document and
received comments are available for
public examination in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

C. Electronic Access

Persons with access to the Internet
may obtain the guidance at either http:/
/www.fda.gov/cder/guidance/index.htm
or http://www.fda.gov/ohrms/dockets/
default.htm.

V. Published Literature on the Safety
and Effectiveness of Prussion Blue

The published literature we have
relied on in making the determinations
regarding prussian blue contained in
this notice is listed in this section of this
document. Copies of the published
literature will be on display in the
Dockets Management Branch (see
ADDRESSES) and can be seen by
interested persons between 9 a.m. and 4
p-m., Monday through Friday.
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Dated: January 28, 2003.
Margaret M. Dotzel,
Assistant Commissioner for Policy.
[FR Doc. 03-2597 Filed 1-31-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Substance Abuse and Mental Health
Services Administration

Agency Information Collection
Activities: Proposed Collection;
Comment Request

In compliance with section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 concerning
opportunity for public comment on
proposed collections of information, the
Substance Abuse and Mental Health
Services Administration will publish
periodic summaries of proposed
projects. To request more information
on the proposed projects or to obtain a
copy of the information collection
plans, call the SAMHSA Reports
Clearance Officer on (301) 443-7978.

Comments are invited on: (a) Whether
the proposed collections of information
are necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

Proposed Project: Opioid Treatment
Program Accreditation Evaluation—
New—The Substance Abuse and Mental
Health Services Administration
(SAMHSA), Center for Substance Abuse
Treatment (CSAT), Division of
Pharmacologic Therapies (DPT), is
evaluating the new system of opioid
treatment program (OTP) regulation,
which relies on accreditation by
independent organizations approved by
CSAT. This replaces the former system
of regulation by the Food and Drug
Administration (FDA). Effective May 18,
2001, SAMHSA and CSAT, in
conjunction with the FDA and other
Federal agencies, issued ‘‘final
regulations for the use of narcotic drugs
in maintenance and detoxification
treatment of opioid addiction,” 42 CFR
part 8. To date, SAMHSA has approved
four organizations to provide
accreditation to or conduct accreditation
surveys of programs that use methadone
and other approved medications to treat
opioid addiction: (1) The Commission
on Accreditation of Rehabilitation
Facilities (CARF), (2) the Joint
Commission on Accreditation of
Healthcare Organizations (JCAHO), (3)
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the Council on Accreditation for
Children and Family Services (COA),
and (4) the State of Washington
Department of Health and Human
Services, Division of Alcohol and
Substance Abuse. The shift to an
accreditation approach is expected to
improve the quality of, and access to,
OTPs.

An earlier, related study, conducted
prior to accreditation, examined the
experience of a pilot group of OTPs
undergoing the accreditation process
with extensive technical assistance
provided through CSAT. Now that
accreditation has become mandatory,
the current study will assess its impact
on OTPs, and the field of substance
abuse treatment at a critical beginning
phase.

The primary purposes of the proposed
OTP Accreditation Evaluation are to
assess the accreditation process and its
cost and impact, and to provide input to
CSAT concerning how the process
might be improved. Specifically, the
OTP Accreditation Evaluation will
examine: (1) Processes, barriers, and
costs associated with accreditation, (2)
administrative and clinical impacts, (3)
cost to the federal government for
national implementation of the new
regulations, and (4) potential policy
changes affecting the accreditation-
based oversight system.

The evaluation will be accomplished
by secondary analysis of existing data as
well as by collecting data before and
after accreditation, from different

sources and using several different data
collection methods. Given the great
diversity of this relatively small body of
programs, the first data collection effort
involves administering a questionnaire
to all OTPs. The questionnaire is
intended to elicit information about the
resources programs need to prepare for
accreditation and undergo the
accreditation survey; services provided;
the costs of providing these services;
and staff perceptions of the
accreditation process. Three vesions of
the questionnaire will be used to
accommodate OTPs’ accreditation
survey schedules: a pre-accreditation
questionnaire, a post-accreditation
questionnaire, and a post-only
accreditation questionnaire. All OTPs
will receive one or two questionnaires,
depending on their accreditation survey
status. OTPs that have not undergone an
accreditation survey at the start of data
collection will receive a pre-
accreditation questionnaire. These OTPs
will also receive a post-accreditation
questionnaire six months after their
accreditation survey. OTPs that have
been accredited for less than four
months at the start of data collection
will receive a post-only questionnaire
and a post-accreditation questionnaire
at six months after their accreditation
survey. OTPs that have been accredited
for more than four months at the start
of data collection will receive a post-
only questionnaire.

In addition to the OTP survey, data
will be obtained from existing sources

including SAMHSA surveys such as the
National Survey of Substance Abuse
Treatment Services (N-SSATS) and the
Treatment Episode Data Set (TEDS).
These will provide an historical
perspective on opioid treatment services
and insight regarding the extent of
opioid addiction service episodes.
Information from the questionnaire
administered to all OTPs will be
supplemented and validated by more
intensive data collection to be
conducted with a small sample of OTPs
that have not yet undergone
accreditation, stratifying on factors
determined by the earlier study to be
related to OTPs’ accreditation
experience. Data will be collected from
the smaller sample of OTPs through
several means over the course of one
year per program (six months before and
six months after an accreditation
survey): (1) A questionnaire
administered on-site to patients to
obtain patient perceptions about
accreditation and level of satisfaction (2)
chart abstraction by contractor staff of
limited patient outcomes data, (3)
activity logs to capture the amount of
OTP staff time spent by OTP staff in
various broad activities, and (4)
interviews with OTP staff and related
community organizations concerning
their perceptions and experience.

The estimated response burden for the
proposed OTP accreditation evaluation
over a period of two years is
summarized below.

Form Number of Responses/re- Total Hours/re- Total hour
respondents spondent responses sponse burden

Self-administered pre-accreditation questionnaire 600 1 600 1 600
Self-administered post-accreditation questionnaire 700 1 700 1 700
Self-administered post-accreditation-only questionnaire ..... 500 1 500 1 500
ACHVILY 1OGS oottt 240 312 74,880 A 7,488
Activity summary WOrksheet ............ccccceecieiiiiiicniiniiennes 60 26 1,560 1 1,560
Chart abstraction (OTP staff spent pulling charts etc.) ....... 60 2 120 1 120
Patient qUESHIONNAITE .........ccociiiiieiiciiee e 6,000 1 6,000 3 1,800
OTP/CBO staff INterVIEW ........ceccviriiieiinieieeeee e 300 2 600 4 420

TOAI e 7,700 | oo 84,960 | ..oooverriiiein 13,188
2-year ANNUAl AVEIAgE .......cccceeeiiueeeiiiiieeiiieessieeeesieeeeeieeens 3,850 | v, 42,480 | . 6,594

Send comments to Nancy Pearce,
SAMHSA Reports Clearance Officer,
Room 16-105, Parklawn Building, 5600
Fishers Lane, Rockville, MD 20857.
Written comments should be received
within 60 days of this notice.

Dated: January 28, 2003.
Richard Kopanda,

Executive Officer, Substance Abuse and
Mental Health Services Administration.

[FR Doc. 03—2489 Filed 2—-3-03; 8:45 am]
BILLING CODE 4162-20-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary

Invasive Species Advisory Committee

AGENCY: Office of the Secretary, Interior.
ACTION: Notice of public meetings of the
Invasive Species Advisory Committee.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act,
notice is hereby given of meetings of the
Invasive Species Advisory Committee.

The purpose of the Advisory Committee
is to provide advice to the National
Invasive Species Council, as authorized
by Executive Order 13112, on a broad
array of issues related to preventing the
introduction of invasive species and
providing for their control and
minimizing the economic, ecological,
and human health impacts that invasive
species cause. The Council is Co-
chaired by the Secretary of the Interior,
the Secretary of Agriculture, and the
Secretary of Commerce. The duty of the
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Council is to provide national
leadership regarding invasive species
issues. The purpose of a meeting on
March 4-5, 2003 is to convene the full
Advisory Committee (appointed by
Secretary Norton on April 1, 2002); and
to discuss implementation of action
items outlined in the National Invasive
Species Management Plan, which was
finalized on January 18, 2001.

DATES: Meeting of Invasive Species
Advisory Committee: 8:30 a.m.,
Tuesday, March 4, 2003; and 8:30 a.m.,
Wednesday, March 5, 2003.
ADDRESSES: Washington Plaza Hotel, 10
Thomas Circle, NW., Washington, DC
20005. Meetings on both days will be
held in the State Suite.

FOR FURTHER INFORMATION CONTACT:
Kelsey Passé, National Invasive Species
Council Program Analyst; Phone: (202)
513-7243; Fax: (202) 371-1751.

Dated: January 30, 2003.
Lori Williams,

Executive Director, National Invasive Species
Council.

[FR Doc. 03-2532 Filed 2—-3-03; 8:45 am]
BILLING CODE 4310-RK-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Notice of Availability of the Final
Recovery Plan for the Plant Holy Ghost
Ipomopsis

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of document availability.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces the
availability of the Final Recovery Plan
for the Holy Ghost Ipomopsis
(Ipomopsis sancti-spiritus). This plant is
known from only one site in the
southern Sangre de Cristo Mountains on
the Santa Fe National Forest in San
Miguel County, New Mexico.

ADDRESSES: Recovery plans that have
been approved by the U.S. Fish and
Wildlife Service are available on the
World Wide Web at http://
southwest.fws.gov. Recovery Plans may
also be obtained from the Field
Supervisor, New Mexico Ecological
Services Field Office, U.S. Fish and
Wildlife Service, 2105 Osuna NE.,
Albuquerque, New Mexico 87113
(Telephone (505) 346-2525)

FOR FURTHER INFORMATION CONTACT:
Anna Marie Munoz, Fish and Wildlife
Biologist, New Mexico Ecological
Services Field Office, 2105 Osuna NE.,
Albuquerque, New Mexico 87113,
(phone 505/346-2525).

SUPPLEMENTARY INFORMATION:

Background

A primary goal of the endangered
species program is to restore endangered
or threatened animals and plants to the
point where they are again secure, self-
sustaining members of their ecosystems.
To help guide recovery, we prepare
recovery plans for most endangered or
threatened species native to the United
States. Recovery plans describe needed
conservation actions for the species,
time and cost estimates for the actions,
and recovery goals for downlisting or
delisting.

The Endangered Species Act of 1973
(Act), as amended, (16 U.S.C. 1531 et
seq.) requires that each endangered or
threatened species be included in a
recovery plan unless a plan would not
promote a species’ conservation. Section
4(f) of the Act as amended in 1988
requires that public notice and an
opportunity for public review and
comment be provided during recovery
plan development. Information
presented during the public comment
period has been considered in the
preparation of the final recovery plan,
and is summarized in the appendix to
the recovery plan. We will forward
substantive comments regarding
recovery plan implementation to
appropriate Federal or other entities so
that they can take these comments into
account during the course of
implementing recovery actions.

Holy Ghost ipomopsis was given
endangered status under the Act on
March 23, 1994 (59 FR 13840). It is
known from a single canyon in the
Santa Fe National Forest in
northwestern San Miguel County, New
Mexico. An estimated 2,500 plants
occupy about 80 hectares (200 acres)
along a U.S. Forest Service road.
Impacts from road maintenance,
recreation, and catastrophic forest fire
are immediate management concerns. In
the long term, present land uses
influence management away from
frequent disturbances that produce the
preferred habitat for this species.

Recovery will focus on protecting and
enhancing the existing population.
Additional recovery work will include
research to determine the biological and
ecological requirements of the species,
establishment of a botanical garden
population and a seed bank,
establishment of a management plan,
and reintroduction into suitable habitat
in the upper Pecos River Basin.

Authority

The authority for this action is section 4(f)
of the Endangered Species Act, 16 U.S.C.
1533(f).

Dated: October 11, 2002.
Geoffrey L. Haskett,

Acting Regional Director, Southwest Region,
Fish and Wildlife Service.

[FR Doc. 03—2488 Filed 2—3-03; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Notice of Meeting of the Trinity
Adaptive Management Working Group

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of meeting.

SUMMARY: Pursuant to section 10(a)(2) of
the Federal Advisory Committee Act (5
U.S.C. App. I), this notice announces a
meeting of the Trinity Adaptive
Management Working Group (TAMWG).
The TAMWG affords stakeholders the
opportunity to give policy, management,
and technical input concerning Trinity
River restoration efforts to the Trinity
Management Council. Primary
objectives of the meeting will include:
overall orientation to the restoration
program, selection of officers,
establishment of technical advisory
committees, development of operating
guidelines, and setting future meeting
dates. Background information will be
presented on the Trinity River Flow
Evaluation, Final Environmental Impact
Statement, Implementation Plan, Record
of Decision, fiscal year 2003 program of
work, approved budget, and status of
major planning and construction
projects. The meeting is open to the
public.

DATES: The Trinity Adaptive
Management Working Group will meet
from 9 a.m. to 5 p.m. on Thursday,
February 20, 2003, and from 8 a.m. to
5 p.m. on Friday, February 21, 2003.

ADDRESSES: The meeting will be held at
the Victorian Restaurant, 1709 Main
Street, Weaverville, CA 96093.

FOR FURTHER INFORMATION CONTACT: Dr.
Mary Ellen Mueller of the U.S. Fish and
Wildlife Service, California/Nevada
Operations Office, 2800 Cottage Way,
W-2606, Sacramento, California 95825,
(916) 414-6464. Dr. Mary Ellen Mueller
is the designee of the committee’s
Federal Official—Steve Thompson,
Manager of the U.S. Fish and Wildlife
Service, California/Nevada Operations
Office.

SUPPLEMENTARY INFORMATION: For
background information and questions
regarding the Trinity River Restoration
Program, please contact Douglas
Schleusner, Executive Director, Trinity
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River Restoration Program, PO Box
1300, 1313 South Main Street,
Weaverville, California 96093, (530)
623-1800.

For logistical questions related to the
February 20-21, 2003 meeting contact
Charlie Chamberlain, U.S. Fish and
Wildlife Service, Arcata Fish and
Wildlife Office, 1655 Heindon Road,
Arcata, CA 95521, (707) 822—-7201.

Dated: January 27, 2003.
Dan Walsworth,

Manager, California/Nevada Operations
Office, Sacramento, CA.

[FR Doc. 03—2478 Filed 2—3-03; 8:45 am|]
BILLING CODE 4310-55-P

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 332-450]

Commercial Availability of Apparel
Inputs (2003): Effect of Providing
Preferential Treatment to Apparel From
Sub-Saharan African, Caribbean Basin,
and Andean Countries

AGENCY: United States International
Trade Commission.
ACTION: Institution of investigation.

EFFECTIVE DATE: January 28, 2003.
SUMMARY: Following receipt of a request
from the United States Trade
Representative (USTR) on December 30,
2002, the Commission instituted
investigation No. 332—-450, Commercial
Availability of Apparel Inputs (2003):
Effect of Providing Preferential
Treatment to Apparel from Sub-Saharan
African, Caribbean Basin, and Andean
Countries. The Commission instituted
the investigation under section 332(g) of
the Tariff Act of 1930 (19 U.S.C.
1332(g)) to provide advice regarding the
probable economic effect of granting
preferential treatment for apparel made
from fabrics or yarns that are the subject
of petitions filed in 2003 with the
Committee for the Implementation of
Textile Agreements (CITA) under the
“commercial availability” (previously
informally known as “‘short supply”’)
provisions of the African Growth and
Opportunity Act (AGOA), the United
States-Caribbean Basin Trade
Partnership Act (CBTPA), and the
Andean Trade Promotion and Drug
Eradication Act (ATPDEA, Division D of
the Trade Act of 2002). The Commission
conducted similar investigations in
2001 and 2002 to provide advice with
respect to requests filed those years
under the AGOA and the CBTPA. The
recently enacted ATPDEA contains a
similar commercial availability
mechanism.

FOR FURTHER INFORMATION CONTACT: For
general information, contact Jackie W.
Jones (202—-205-3466, jones@usitc.gov of
the Office of Industries; for information
on legal aspects, contact William
Gearhart (202—205-3091,
wgearhart@usitc.gov) of the Office of the
General Counsel. The media should
contact Margaret O’Laughlin, Public
Affairs Officer (202—-205-1819). Hearing
impaired individuals may obtain
information on this matter by contacting
the Commission’s TDD terminal on 202—
205-1810. Persons with mobility
impairments who will need special
assistance in gaining access to the
Commission should contact the Office
of the Secretary at 202—205-2000.
General information about the
Commission may be obtained by
accessing its Internet server (http://
www.usitc.gov). The public record for
this investigation may be viewed on the
Commission’s electronic docket (EDIS)
http://edis.usitc.gov.

The Commission will follow
procedures similar to those in the “short
supply” reviews in 2001 and 2002
under investigation Nos. 332—-428 and
332-436, respectively. Thus, during
2003, the Commission will provide
advice for each commercial availability
review under one investigation number.
However, the Commission will be
adjusting its procedure for notifying
interested parties and the public on the
initiation of commercial availability
reviews. The Commission will not
publish notices of the initiation of the
reviews in the Federal Register and will
no longer issue news releases as it has
in the past. Instead, the Commission
will post a notification letter
announcing the initiation of each review
on its Internet site (http://
www.usitc.gov). The Commission also
has developed a group list of facsimile
addresses of interested parties or
individuals who wish to be
automatically notified via facsimile
about any requests for which the
Commission initiated analysis.
Interested parties may be added to this
list by notifying Jackie W. Jones (202—
205-3466, jones@usitc.gov). The
notification letter will specify the
article(s) under consideration, the
deadline for submission of public
comments on the proposed preferential
treatment, and the name, telephone
number, and Internet e-mail address of
a staff contact for additional
information. CITA publishes a summary
of each request from interested parties
in the Federal Register and posts them
on its Internet site (U.S. Department of
Commerce, Office of Textiles and
Apparel (OTEXA), at http://

otexa.ita.doc.gov/fr.htm). The
Commission has developed a special
area on its Internet site (http://
www.usitc.gov/332s/shortsup/
shortsupintro.htm) to provide the public
with information on the status of each
request for which the Commission
initiated analysis.

The Commission will submit its
reports to the USTR not later than the
42nd day after receiving a request for
advice. The Commission will issue a
public version of each report as soon
thereafter as possible, with any
confidential business information

deleted.

Written Submissions

Because of time constraints, the
Commission will not hold public
hearings in connection with the advice
provided under this investigation
number. However, interested parties
will be invited to submit written
statements (original and 3 copies)
concerning the matters to be addressed
by the Commission in this investigation.
The Commission is particularly
interested in receiving input from the
private sector on the likely effect of any
proposed preferential treatment on
affected segments of the U.S. textile and
apparel industries, their workers, and
consumers. Commercial or financial
information that a person desires the
Commission to treat as confidential
must be submitted in accordance with
section 201.6 of the Commission’s rules
of practice and procedure (19 CFR
201.6). The Commission’s Rules do not
authorize filing of submissions with the
Secretary by facsimile or electronic
means, except to the extent permitted by
section 201.8 of the Commission’s rules,
as amended, 67 FR 68036 (Nov. 8,
2002). All written submissions, except
for confidential business information,
will be made available in the Office of
the Secretary to the Commission for
inspection by interested parties. The
Commission may include confidential
business information submitted in the
course of this investigation in the
reports to the USTR. In the public
version of these reports, however, the
Commission will not publish
confidential business information in a
manner that could reveal the individual
operations of the firms supplying the
information. All submissions should be
addressed to the Secretary, U.S.
International Trade Commission, 500 E
Street SW., Washington, DC 20436.

List of Subjects: Caribbean, African,
Andean, tariffs, imports, yarn, fabric,
and apparel.

By order of the Commission.
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Issued: January 29, 2003.
Marilyn R. Abbott,
Secretary.
[FR Doc. 03—2513 Filed 2—3-03; 8:45 am]
BILLING CODE 7020-02—P

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 332-449]

U.S. Market Conditions for Certain
Wool Articles in 2002—-04

AGENCY: International Trade
Commission.

ACTION: Institution of investigation and
request for public comments.

EFFECTIVE DATE: ]anuary 24, 2003.

SUMMARY: Following receipt of a request
from the United States Trade
Representative (USTR) on December 30,
2002, the Commission instituted
Investigation No. 332—449, U.S. Market
Conditions for Certain Wool Articles in
2002-04, under section 332(g) of the
Tariff Act of 1930 (19 U.S.C. 1332(g)).
FOR FURTHER INFORMATION CONTACT: For
general information, contact Lisa Ferens
(202) 205-3486; Iferens@usitc.gov); of
the Office of Industries; for information
on legal aspects, contact William
Gearhart (202) 205-3091;
wgearhart@usitc.gov; of the Office of the
General Counsel. The media should
contact Margaret O’Laughlin, Public
Affairs Officer (202—-205-1819). Hearing
impaired individuals may obtain
information on this matter by contacting
the Commission’s TDD terminal on
(202) 205-1810. Persons with mobility
impairments who will need special
assistance in gaining access to the
Commission should contact the Office
of the Secretary at (202) 205—-2000.
General information about the
Commission may be obtained by
accessing its Internet server (http://
www.usitc.gov). The public record for
this investigation may be viewed on the
Comumission’s electronic docket (EDIS)
http://edis.usitc.gov.

Background

As requested by the USTR, the
Commission will provide information
on U.S. market conditions, including
domestic demand, supply, and increases
in domestic production for men’s and
boys’ worsted wool suits, suit-type
jackets, and trousers; worsted wool
fabric and yarn used in the manufacture
of such clothing; and wool fibers used
to make such fabrics and yarn. As
requested, the Commission will also
provide, to the extent practicable, data
on:

(1) Increases or decreases in sales and
production of the subject domestically-
produced worsted wool fabrics;

(2) Increases or decreases in domestic
production and consumption of the
subject apparel items;

(3) The ability of domestic producers
of the subject worsted wool fabrics to
meet the needs of domestic
manufacturers of the subject apparel
items in terms of quantity and ability to
meet market demands for the apparel
items;

(4) Sales of the subject worsted wool
fabrics lost by domestic manufacturers
to imports benefitting from the
temporary duty reductions on certain
worsted wool fabrics under HTS
headings 9902.51.11 and 9902.51.12;

(5) Loss of sales by domestic
manufacturers of the subject apparel
items related to the inability to purchase
adequate supplies of the subject worsted
wool fabrics on a cost competitive basis;
and

(6) The price per square meter of
imports and domestic sales of the
subject worsted wool fabrics. The USTR
requested that the Commission provide
two confidential reports. The first report
will provide, to the extent information
is publicly available or is available from
discussions with representatives of
trade and industry, an update on market
conditions for the subject wool products
and a summary of any major changes
with respect to the above factors, for the
year 2002 and year-to-date 2002—03. The
Commission will transmit this report to
the USTR by October 27, 2003. The
Commission will transmit the second
report, providing data for 2003 and year-
to-date 2003—04, by October 25, 2004.
The USTR requested that the
Commission issue public versions of the
reports as soon as possible thereafter,
with any business confidential
information deleted.

In the request letter, the USTR noted
that section 5102 of the Trade Act of
2002, signed by the President on August
6, 2002, amends headings 9902.51.21
and 9902.51.12 of the Harmonized Tariff
Schedule of the United States (HTS) to
extend, through December 31, 2005, the
temporary reductions of tariffs and the
tariff-rate quotas (TRQs) in those
headings for imports of certain worsted
wool fabric, certified by the importer as
suitable for use in men’s or boys’ suits,
suit-type jackets, and trousers. The
USTR also noted that, under section 504
of the Trade and Development Act of
2000, the President is required to
monitor U.S. market conditions,
including domestic demand, domestic
supply, and increases in domestic
production for men’s and boys’ worsted
wool suits, suit-type jackets, and

trousers; worsted wool fabric and yarn
used in the manufacture of such
clothing; and wool fibers used in the
manufacture of such fabrics and yarn.
He noted that the President, in
Proclamation 7383 (December 1, 2000),
delegated to the USTR the authority to
monitor these market conditions.

Written Submissions

The Commission intends to hold a
public hearing in connection with the
second report under this investigation,
but not the first report. However,
interested parties are invited to submit
written statements (original and 14
copies) concerning the matters to be
addressed by the Commission in its first
report on this investigation at the
earliest practical date, and such
statements should be received no later
than the close of business on June 9,
2003. Commercial or financial
information that a person desires the
Commission to treat as confidential
must be submitted on separate sheets of
paper, each marked “Confidential
Business Information” at the top. All
submissions requesting confidential
treatment must conform with the
requirements of section 201.6 of the
Commission’s Rules of Practice and
Procedure (19 CFR 201.6). The
Commission’s Rules do not authorize
filing of submissions with the Secretary
by facsimile or electronic means, except
to the extend permitted by section 201.8
of the Commission’s Rules, as amended,
67 FR 68036 (November 8, 2002). All
written submissions, except for
confidential business information, will
be made available in the Office of the
Secretary to the Commission for
inspection by interested parties. The
Commission may include confidential
business information submitted in the
course of this investigation in its reports
to the USTR. In the public version of
these reports, however, the Commission
will not publish confidential business
information in a manner that would
reveal the individual operations of the
firm supplying the information. All
submissions should be addressed to the
Secretary, U.S. International Trade
Commission, 500 E Street SW.,
Washington, DC 20436.

List of Subjects: Tariffs, imports,
wool, fabric, and suits.

By order of the Commission.

Issued: January 29, 2003.
Marilyn R. Abbott,
Secretary.
[FR Doc. 03-2515 Filed 2—3-03; 8:45 am]
BILLING CODE 7020-02-P
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INTERNATIONAL TRADE
COMMISSION

[USITC SE-03-003]
Sunshine Act Meeting

Agency Holding the Meeting:
International Trade Commission.

Time and Date: February 12, 2003 at 11
a.m.

Place: Room 101, 500 E Street, SW.,
Washington, DC 20436. Telephone:
(202) 205—2000.

Status: Open to the public.

Matters to be Considered:

1. Agenda for future meetings: none.

2. Minutes.

3. Ratification list.

4. Inv. No. 731-TA-745 (review)(Steel
Concrete Reinforcing Bar from
Turkey)—briefing and vote. (The
Commission is currently scheduled to
transmit its determination and
Commissioners’ opinions to the
Secretary of Commerce on or before
February 24, 2003.)

5. Outstanding action jackets: none.

In accordance with Commission
policy, subject matter listed above, not
disposed of at the scheduled meeting,
may be carried over to the agenda of the
following meeting.

Issued: January 31, 2003.

By order of the Commission.

Marilyn R. Abboett,

Secretary to the Commission.

[FR Doc. 03-2796 Filed 1-31-03; 3:12 pm]
BILLING CODE 7020-02-P

DEPARTMENT OF JUSTICE
National Institute of Corrections
Advisory Board Meeting

Time and Date: 8:30 a.m. to 5 p.m. on
Monday, March 31, 2003 and 8:30 a.m.
to 12 noon on Tuesday, April 1, 2003.

Place: The Churchill Hotel, 1914
Connecticut Avenue NW., Washington,
DC 20009.

Status: Open.

Matters To Be Considered: Division
reports concerning Fiscal Year 2004
Service Plan and Fiscal Year 2005
Budget Recommendations; Report by
the Department of Health and Human
Services; NIC Information Center
update; Discussion concerning
executive training programs; Quarterly
Report by Office of Justice Programs;
and updates on NIC'’s strategic planning
and Interstate Compact activities.

Contact Person for More Information:
Larry Solomon, Deputy Director, 202—
307-3106, ext. 44254.

Morris L. Thigpen,

Director.

[FR Doc. 03—-2505 Filed 2—3-03; 8:45 am]
BILLING CODE 4410-35-M

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-41,183 and NAFTA-05987]

Alcoa Lebanon Works, A Division of
Alcoa, Inc.; Lebanon, PA; Notice of
Negative Determination Regarding
Application for Reconsideration

By application of August 9, 2002 and
August 10, 2002 (postmark dates), the
petitioners requested administrative
reconsideration of the Department’s
negative determination regarding
eligibility for workers and former
workers of the subject firm to apply for
Trade Adjustment Assistance (TAA)
under petition TA-W-41,183 and North
American Free Trade Agreement-
Transitional Adjustment Assistance
(NAFTA-TAA) under petition NAFTA—
5987. The TAA and NAFTA-TAA
denial notices applicable to workers of
Alcoa Lebanon Works, A Division of
Alcoa, Inc., Lebanon, Pennsylvania were
signed on July 5, 2002 and published in
the Federal Register on July 22, 2002
(67 FR 47861 and 47682, respectively).

Pursuant to 29 CFR 90.18(c)
reconsideration may be granted under
the following circumstances:

(1) If it appears on the basis of facts
not previously considered that the
determination complained of was
eIToneous;

(2) If it appears that the determination
complained of was based on a mistake
in the determination of facts not
previously considered; or

(3) If in the opinion of the Certifying
Officer, a mis-interpretation of facts or
of the law justified reconsideration of
the decision.

The TAA petition, filed on behalf of
workers at Alcoa Lebanon Works, A
Division of Alcoa, Inc., Lebanon,
Pennsylvania, was denied because the
“contributed importantly” group
eligibility requirement of Section 222(3)
of the Trade Act of 1974, as amended,
was not met. The “contributed
importantly” test is generally
demonstrated through a survey of the
workers’ firm’s customers. The survey
revealed that the customers did not
increase their imports of light gauge
steel products and foil products, while

decreasing their purchases from the
subject firm during the relevant period.
The workers produced light gauge steel
products and foil products.

The NAFTA-TAA petition for the
same worker group was denied because
criteria (3) and (4) of the group
eligibility requirements in paragraph
(a)(1) of Section 250 of the Trade Act,
as amended, were not met. There was
no shift in production from the workers’
firm to Mexico or Canada during the
relevant period. Imports from Canada or
Mexico did not contribute importantly
to worker separations.

The petitioners believe that the
Department of Labor examined the
incorrect product(s) produced by the
subject firm. The petitioner states that
they did not produce light gauge steel,
but produced aluminum products.

A review of the data supplied by the
company indicates that the firm
produced light gauge aluminum sheet
and foil products. The Department of
Labor erred in the initial decision by
referring to the products produced by
the subject plant as light gauge steel and
foil products. A review of the initial
data supplied by the company and
further analysis of the customer survey
show that the Department investigated
the correct products (light gauge
aluminum sheet and foil products)
produced by the Alcoa Lebanon Works
plant.

The petitioner’s also believe that the
decisions should be based on steel
production, exports and imports.

Imported steel into the United States
is not relevant to the TAA and NAFTA
investigations that were filed on behalf
of workers producing light gauge
aluminum sheet products and foil
products. The product imported must be
“like or directly”” competitive with what
the subject firm produced and the
imports must “contribute importantly”
to the layoffs at the subject plant to meet
the eligibility requirements for
adjustment assistance under Section 223
of the Trade Act of 1974.

Conclusion

After review of the application and
investigative findings, I conclude that
there has been no misinterpretation of
the law or of the facts which would
justify reconsideration of the
Department of labor’s prior decisions.
Accordingly, the application is denied.

Signed at Washington, DG, this 9th day of
January, 2003.

Edward a. Tomchick,

Director, Division of Trade Adjustment
Assistance.

[FR Doc. 03-2545 Filed 2—-3-03; 8:45 am]
BILLING CODE 4510-30-P
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DEPARTMENT OF LABOR

Employment and Training
Administration

Notice of Determinations Regarding
Eligibility To Apply for Worker

Adjustment Assistance and NAFTA
Transitional Adjustment Assistance

In accordance with section 223 of the
Trade Act of 1974, as amended, the
Department of Labor herein presents
summaries of determinations regarding
eligibility to apply for trade adjustment
assistance for workers (TA-W) issued
during the period of January 2003.

In order for an affirmative
determination to be made and a
certification of eligibility to apply for
worker adjustment assistance to be
issued, each of the group eligibility
requirements of section 222 of the Act
must be met.

(1) That a significant number or
proportion of the workers in the
workers’ firm, or an appropriate
subdivision thereof, have become totally
or partially separated, or are threatened
to become totally or partially separated;
and

(2) That sales or production, or both,
of the firm or sub-division have
decreased absolutely, and

(3) That increases of imports of
articles like or directly competitive with
articles produced by the firm or
appropriate subdivision have
contributed importantly to the
separations, or threat thereof, and to the
absolute decline in sales or production
of such firm or subdivision.

Negative Determinations for Worker
Adjustment Assistance

In each of the following cases the
investigation revealed that criterion (3)
has not been met. A survey of customers
indicated that increased imports did not
contribute importantly to worker
separations at the firm.

TA-W-42,108; Harvard Industries, Inc.,
Jackson, MI.

In the following cases, the
investigation revealed that the criteria
for eligibility have not been met for the
reasons specified.

The investigation revealed that
criterion (a)(2)(A) (I.A.) (No employment
declines) and (a) (2)(B) (II.B) (No shift in
production to a foreign country) have
not been met.

TA-W-50,320; American Bag Corp.,
Stearns Plant, Stearns, KY.

The investigation revealed that
criterion (a)(2)(A) (I.B.) (No Sales or
Production declines) and (a) (2)(B) (IL.B)
(No shift in production to a foreign
country) have not been met.

TA-W-50,274; Neenah Foundry Co.,
Neenah, WI.

The investigation revealed that
criterion (a)(2)(A) (I.C.) (Increased
imports) and (a) (2)(B) (II.B) (No shift in
production to a foreign country) have
not been met.

TA-W-50,237; Pass and Seymour
Legrand, a Subsidiary of Legrand,
Dallas, NC.

TA-W-50,254; Precision Tool and
Design, Inc., Erie, PA.

TA-W-50,221; Ericsson Wireless
Communications, San Diego, CA.

TA-W-50,019 & A; Domtar A.W.,
Wisconsin Operations, Port
Edwards, WI and Nekoosa, WI.

The workers’ firm does not produce
an article as required for certification
under section 222 of the Trade Act of
1974.

TA-W-50,319; Affiliated Computer
Services, Libertyville, KY.

TA-W-50,399; Computer Horizons
Corp., Irving, TX.

The investigation revealed that
criteria (2) has not been met. The
workers’ firm (or subdivision) is not a
supplier or downstream producer for
trade-affected companies.

TA-W-50,333; The Rockford Co.,
Custom Metal Products Div.,
Rockford, IL.

The investigation revealed that
criteria (2) has not been met. The
workers’ firm (or subdivision) is not an
upstream supplier of components for
trade-affected companies.

TA-W-50,328; Crane Manufacturing
and Services Corp., Cudahy, WI.

Affirmative Determinations for Worker
Adjustment Assistance

The following certifications have been
issued; the date following the company
name and location of each
determination references the impact
date for all workers of such
determination.

TA-W-42,268; Frazer and Jones Co., a
Division of The Eastern Co., Soway,
NY: October 2, 2001.

TA-W-42,330; Alcoa, Inc., Cleveland,
OH: November 1, 2001.

TA-W-42,331; PHB Die Casting, a
Subsidiary of PHB, Inc., Fairview,
PA: October 15, 2001.

The following certifications have been
issued. The requirements of (a)(2)(A)
(increased imports) of section 222 have
been met.

TA-W-50,310; Mossberg Reel LLC, a
Wholly Owned Subsidiary of Boxy
S.P.A., Cumberland, RI: December
6, 2001.

TA-W-50,154; Aurafin-OroAmerica
LLC, Burbank, CA: November 12,
2001.

TA-W-50,290; Sipex Corp., Billerica,
MA: November 6, 2001.

TA-W-50,289; Metolius Mountain
Products, Inc., Bend, OR: November
22, 2001.

TA-W-50,272; Hitachi Magnetics Corp.,
Edmore, MI: December 3, 2003.